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BTATE OF NEW YORK

LOLS & LESHOwITE DEPARTMENT OF LAW N —

ATYORHDY GENERAL TWO WORLD TRADE CEXTER 18 CHARGE OF GIViL RINHTS BUBEAY

SEORSE B, RUCKERMARN

MEW YORK, M.Y. 10047
Poogruang, 488-7412

February 1, 1977

Fe: Percy v. Brennan
73 Civ. 4278

o i i oy o OO OO R W P G A apm e O

Hon. Morris E. Lasker

United States District Judge
Southern District of New York
United SBtates Courthouse
Foley Sguare

New York, W.¥Y. 10067

Dear Judge Lasker:

Pursuant to yvouxr order of Pebruaxy 24, 1973, the
State defendants submit herewith a copy of the
proposed regulations for State and State-—assisted
construction and non—construction contracts. These
vegulations will implement Ezecutive Ordexr No. 45,
which was attached to mry letter to you of January §,
1977. A copy of the proposed regulations has also
been sent to plaintiffs® ccunsel.

Very truly yours,

LOUIS J. LEFREOWITEZ
Attorney General

',r:*"’“‘,.‘ ""‘M}? k2
p 23 L v;f'? k4 1" } L F :q:,’/ ) ‘.{
£ A»":Ei,y‘e;yé?o\-:""i;ﬁé: P . § & ’MM"&«"%N
ADF spw ARNOLD D. FLEISCHER
Enc. Agssistant Attorney General

gcos  Isabelle Katz Pinzler, Esg.
Robert Fiske, Esg.
Walter M. Colleran, Esq.
Robert G. Benisch, Esg.
Robert J. Tink, Esqg.
Beverly Gross, Esg.
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STATE CF NEW YORK
EXECUTIVE DEPARTMENT
NEW YORK STATE DIVISION OF BUMAX RIGHTS

NOTICE OF PROPOSED AGENCY ACTION RELATING -
TO REGULATIONS FOR CONTRACT COMELIARCE

Pursuant te the provisions of the State Administrative Procedure Act
(Chapter 82 of the Censolidated Laws), NOVICE is hereby given of the
following proposed agency action:

Proposed action:

Promulgation of contract compliance regulations for State and
State~-assisted construction and non-construction contacts.

Statutery authority under which action is proposed:

Executive Law, Section 2%5.5 and Executive Orvder No &5
’ (January 4, 1977).

Substance of proposed action:

In order to implement Executive Order No. 45 (January 4, 1977},
establishes regulations requiring that all nop-exempt State and
State-assisted contractors adopt a program of afifirmative action
acceptable to rhe State Division of HWuman Rights, pricr to

the award of the contract. The regulations provide for com-
pliance reporting snd review procedures and Imposition of
sanctions afrer hearing, for non-compliance,

Express terms cof proposed action may bé cobtainad:

By writing te Elvira Kock, Buredu of ¥Program Planning and
Development, N.Y.S. Division of Human Rights, 2 World Trade
Center, New York, MNew York 10047, Telephona: 212-488-7606.

& public hearing will be held at General Donovan Building,
Room No. X, 125 Main Street, Buffalo, on March 7, 1977 from
9:30 AL to 2:30 P.M.p at Bampire State Plaza, Main Concourse,
Room Nes. 3 and 4, Albany, cn March 11, 1977 from 9:30 A.M.
to 2:30 P.M.; and at the New York State 0ffice Building,
163 West 125th Street, Room 8A, New York City, on March 14, 1
from 9:30 AM. to 2:30 P.M. All public hearings are schedulad
to conclude at 2:30 P.M. but may be extended if warranted,

Data, views or arguments may be submitted ro the agency in the
following mannert Notification of intent te testify at the
Buffale hearings on March 7th should be made in writding by
February- 25th, Requests to testify at the Albany hearing on
March 1ith or the New York City hearing on March l4th should
be made in writing by March &th.

The final deadline for submission of all written comments is
March 15, 1977, However, it is rvequested ¢f individuals aud
organizations who are plawning to testifv &t tue public beasriags
that they submit three (3) coples of their prepared statements
ai least three (3) days before theivr scheduled appearance. Oral
testimony will be limited to fiftesn minutes, '

Written notification of intent to testify and rhree (3} copies
of prepared statemencs should be sent to Ms. Elvira Kock,
Bureau of Program Planning and Development, New York State
Division of Humen Rights, 2 World Trade Center, S3rd Floor,
New York, New York 10047 {Telephone: 212-488-75036).
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REGULATTIONS OF THE COMMISSICONER OF THE
STATE DIVISICON OF HUMAN RIGHTS
PURSUANT T0 EXECUTIVE ORDER NO. 45 {(1977;

FOR STATE AND STATE-ASSISTED CONSTRUCTION CONIRACTS
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REGULATIONS OF THE COMMISSIONER CF THE
. STATE DIVISION OF HOMAN RIGHTS

PURSUART TO EXFCUTIVE ORDER NO. 45 (1977)
POR STATE AND STATE-ASSISTED CONSTRUCTION CONTRACTS

Exercising the authority vested in me by Executive Order 45
(1977) and by Section 295.9 of the Human Ridghts Law, I hereby pramulgate
the regulations set forth below.

REGULATIONS OF THE COMMISSIONER COF THE
STATE DIVISION OF HUMAN RIGHTS

PURSUANT TO EXECUTIVE ORDER NO. 45 (1977)
FOR STATE AND STATE~-ASSISTED CONSTRUCTION CONTRACTS

Section 1. - Scope

The program promilgated hereby is intended to establish minimum .

standards for all areas of the State. Where a local dovermment requires
an affipmative action program of construction contractors within its geo-
graphic avea, that proygram will be preserved and the more stringent con-
~ditions of the two programs will be appliceble. Where the federal
goverrment requires an affirmative action program of construction core
tractors within a given geographic area, the more stringent conditions
as between the State program and the Federal program will be applicable.
Where a comprehensive program has been negotiated by a local govermment
together with appropriate industry, labor and minority commmnity ¢roups,
the Comuissioner of Human Rights, through the Office of State Contract
Compliance (08CC) may approve that program 1f it neets at least the minimum
standards of the program described herein, and includes provisions for
effective administration and enforcement.

Section 2. - Coverage

The provisions of this program shall be appllcab to all con~
tractors and subcontractors p«rfonm ng construction work on any State or
State-assisted contract involving construction. However, pursuant to
Article V of Executive Order 45 (1577), any contractor or supcontractor
may apply for an exemption from these provisions on the grounds that it
is participating in a negotlax_ed plan which has been approved by the
Conmissioner of Humen Rights. Such exemption will be granted as to any
trade which is determined to be meeting its nmincrity manpower utilization
commitments under the regotiated plan. If such exemption is granted, the
provisions of the negotiated plan will be deewed incorporated by reference
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into the contract .in lieu of the provisions required in Section 4 hereof,
as to those trades covered by the exemption, and sxemptions will be re-
viewed periodically.

Section 3. - Definitions

“In addition to the terms defined in Executive Order No. 45
(1877) , for the purpose of these regulations: .

(a) Contractor - any person or entity engaged in construction
under a prime dontract of $50,000 or wore on a State or State-assisted
construction contract, or who has contracts which, in the current 12-.
ronth pericd, total or can reasonably be ewpected to total $50,000 or
Hore. :

(b)  Subcontractor - any person or entity engaged in construc—
tion under a subcontract of $10,000 or more in relation to a State or
State~assisted construction contract.

{¢} Minority - includes Blacks, Hispanics (non-Eurcpean),
Asian Americans and American Indians. ye

(d) Building and construction trades ~ includes but is not
limited to: electrical workers; carpenters; steamfitters; metal, wire
“and wood lathers; painters; operating engineers; operating engineers
{equipment) ; operating engineers {(surveyors); plurbers; structural iron-
workers; elevator constructors; bricklayers; ashbestos workers; roofers;
ornamental ironworkers; cement masons; glaziers; plasterers; teamsters;
teamsters (ready-mix concrete); mosaic, tile and terrazzo workers;
tapers; bollermakers; sheetmetal workers; laborers; tunnel workers;
mason tenders; demolition workers; and dockbuilders.

{e} Minority workforce population - the percentage of minority
group persons in that portion of the labor force which is over 18 years
old and possesses a hich school education or less, within the principal

city or county of the labor area.

{(f) Lebor area - that geographic area from which an employer
can reasonably be expected to recruit, and from whnich employees can reason~
ably be expected to travel to work, without changing their place of
residence.,

{g) Trainee -~ a minority group person registered in a govern-
mantally approved on~the~diob building trades training program other than
a reglstered apprenticeship program.

{h) Apprentice - a person registered in a bona fide apprentice-
ship program registered with the U.S. Department of Labor or with the
State Department of Labor.
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(i) Mincrity and femsle {sub) contractor or business ~ any firm
that is cwned 51 per cent or more by women or by a merber or wenbers of a
minority group.

Section 4. - Contract provisions

Pursuant to Articles IIl and IV of Executive Order 45 {(1977),
every State and State~assisted construction contract and subcontract, and
the bidding documents, or other solicitations of prospective contractors
therefor, unless exempted wnder Article V of said Pxecutive Order, shall
contain subdivisions (&) through (¢} hereof, as follows:

"{a) A contractor identified as an otherwise guali~.
fied low bhidder or prospective contractor must submit
to the State contracting agency prior te the final
award of the contract, and prospective subocontractors
prior to their approval by the agendy, a written pro-
grare of affirmative action to enswre equitable partici-
pation of minority grou menbers and women in those
activities of the contractor which are subject to
Executive Order 45 (1977}, which includes all its
construction contracts within the State of New York
during the life of the State contract. No contract
may be awarded until said program has been approved
by the O5CC. Failure to submit an acceptable affirm-
a tive action program shall constitute a naterial
departure frem bid reguirements and the contractor
may be declared ndnresponsible. A1l affimmative
action programs shall fulfill the requirements of
subdivisions {1} through (5) of paragraph {(b) of this
section.”

C"(b) Recuirements of affimative action programs.

1. General

(dY The affirmative action program must be
oriented toward achieving goals at least within the
ranges set forth below within the timetables speci-
fied.  The program must cortain specific steps by .
which the contractor will demonstrate its good faith’
effort to accomplish this end. Should diligent
implementation of the program fail to produce the
specified goal, the steps and actions of the {(sub)
contractor will be subject to review and, where
necessary, modification.

(B} All affirmative action programs rust -ocontain
a projection of the (sub) contractor's workiorce on a
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trade by trade basis and the approximate number
of hours to be worked by each trade for the sub-
ject contract.

{C) The {sub) contractor shall promptly notlﬁy
the 0SCC and the contracting agency when any union
with whom the (sub) contractor has a collective
bargaining agreement has not referred for work a
minority or female worker sent by the {(sub) contractor
or when other information indicates that the union
KEHbLIuth procedures or referral process has im-
peded the (sub) contractor in its efforts to meet
its goals.

(Dy The (sub) contractor shall designate a conpany
official to effectuate its equal erployment OPROT~
tuniity and affirmative action policies.

(E) The (sub) contractor shall take appropriate
legal steps in those situations where wiion action
impairs its ability to properly implement its affirm-
ative action ohjectives.

(F) Affirmative action programs shall include
good faith efforts to recruit and employ women.

2. Goals and Timetables. (Select from the list
below and insert in place of the bracketed languags,
the designated labor area in which the contract is
being performed) .

() Labor Areas over 500,000 population.
Contractors and subcontractors engaged in construction
work in [the following labor areas] shall set forth
goals of minority workforee utilization within at
least the percentage ranges which follow below, for
each building and construction trade employed by them
on tha project.

{Insert only the ranges applicable to the labor area named)

Erie County (including Buffalo). . . . . .Until 6/30/78, . .11% = 14%
Nassau and Suffolk Counties. . . . . ~ . Until 6§/30/78. . . 7% - 9%
New York City (Bronx, Kings, Man-

hattan, Queens & Richmond Counties . . .Until 6/30/77. . .28% - 32%

Until 6/30/78. . .33%

Rochester (Monroe, Livingston,

Ontaric and Wayné Counties . . . . . . .Until 6/30/78. . .11% =~ 13%
. Syracuse {(Onondaga, Madison
and Oswegs Counties. « » + - « » «  » -Until 6/30/78. . 7% -  B.5%
Westchester County . . . . . .« . . . . . .Until 6/30/78. . .11% = 13%
- -
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(B} labor areas under 500,000 population.
Contractors and subcontractors engaged in construc
tion work in {labor areas other then those identified
in paragraph (1) of this subdivision] shall set forth
goals of mincrity workforce utilization within at
least the percentage ranges which the 05CC shall promul-
gate for those labor areas, which ranges shall be '
included in the bid doécuments and other solicit-
ations of prospective contractors for specific

* construction contracts.

{é) Inplerentation.

{1} ‘These goals shall express hours of on~the-
job training and enployment of minority workers
a8 a percentage of the total hours to be worked
by the contractor’s and supcontractor's entire
workforce in each bullding and construction
trade on all projects (both State and non-State)
in the labor area during the performance of its
contract or subcontract. The ranges sstablished
for labor areas other than the labor areas in
which the State or State-assisted project is .-
located shall apply to the contractor’s or sub-
contractor's construction activity in such other
labor area(s} during said performance.

(i1) All classifications of workers may be used
to satisfy these goals (i.e., journeymen, ap-
prentices, helpers, trainees). The hours for

- minority work and training mist be substantially
uniform through the length of the contract, on ;
all projects and for each of the trades. Further,
the transfer of minority employees or trainees from
enployer-to~enployer or from project-to-project
for the sole purpose of meeting the contracter's
or subcontractor’s goal shall be a violation of
these conditions.

(111} On or before July 1, 1981, contractors and
subcontractors shall make good faith efforts to
enploy minority Jjourneymen, as to thelr numbers
and as to hours of utilization, in each building
and construction trade, in the same percentage

as the percentage of minorities in the appropriate
labor area as defined in Section 3(f).

{iv) In reaching the goals herein, every effort

shall be made to find and enploy qualified minor—
ity Jjourneywen. However, where feasible, appLeriCSB and trainees
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shall be employed on all projects subject
to these conditions.

{v} A contractor or subcontractor shall be
deemed in compliance with the foregoing,
subject to at least annual review:

(a) If the contractor or subcontractor
can establish that it is a werber of an e
ployer’'s trade association or other employer
trade organization which has as one of its
purpeses the expanded utilization of minority
workforce, and that the minority workforce
utilization rate in that building and con~
struction trade by all member exployers in
such assoclation or organization itself meets
the goal on the total of all thelr construc—
tion projects within the geographic area:
provided, hawever, that if the contractor
or supcontractor has denied equal employment
opportunity, it shall not be in compliance;
or

by  If the contractor or subcontractor
can establish that it has a collective bar-
galning agreement with a uwnicn or other
enployee organization, that it utilizes that
union or organization as its source for over
elghty percent of its workforce needs, and
that the minority workforce utilization rate
in that bwilding and comstruction trade itself
meets the goal on all construction projects to
which the union or organization has referred
individuals within the geographic area; pro-
vided, however, that 1f the contractor or
subcontractor has denied equal enployment -
opportunity, it shall not be in compliance.

{(vi) Apprentice work hours and paid classroom

time nay be counted toward these goals only if

the apprentice is registered in a program which
currently meets the State apprenticeship equal
opportunity requirements contained in Title 12

NYCRR Part 600, including the following requirements:

{a) The ratio of minority apprentices to
all apprentices indentured in the program is at
least equal to the ratio of minority members in

he labor force to the total labor force in the
principal county in which the program operates.
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by Advanced standing or credit is granted
by the apprenticeship program on the hasis of
previously acquired experience, training, skills
or aptitude.

{cy Individuals vhose age exceeds the
established maxirmm age are admitted to the
program, wherve such action is necessary to
assist the program’s sponsor in achieving its
affirmative action obligations.

3. Specific Affirmative Action Steps. Each con-
tractor and subcontractor shall make every good faith
effort to attain its goals within its timetables and
shall institute any or all of the following specific
affirmative action steps and others that may be
necessary o this end:

{A) . Notify compunity organizations, minority
ocutreach organizations, local government emnployment
agencies and the State FEnployment Service that it
has employrent opportunities availeble and shall s
maintain records of the organization'’s response.

(B} Maintain a file of the name, address and
social security nuber of each minority and female
worker referred from all sources, as well as a record
of what action was taken with respect to each such
referred worker, and whether the worker was sent to
the wilon hiring hall for referral to work. The
reasons for failure to employ or to send for referral,
or for termination of employment shall be documented
in the file.

{C} Develop on~the~joh training opportunities.
It shall participate in training programs which have
goverrment approval, and assist in any assoclation
or employer-group training programs relevent to the
contractor's employee needs consistent with its db-
ligations hereunder,

(D} Dissaminate its EEO policy within its own
organization through policy manuals, conpany news-—
papers, annual reports, eto.; by conducting staff,
employee and union representatives' meetings to ex-
plain and discuss the policy; by posting of the
policy; and by specific review of the policy with
mincrity and ferale employees and their supervisors. The em-
ployer shall instruct any employes who has the
authority to make hiring decisions, and all super-
vigors, of their responsibility to implement the
enployer's obligations herewnder.
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(B} Disseminate the EEO policy externally by
informing and discussing it with all recruitment
sources; by advertising in news media, specifically
including minority news media; and by notifying and
discussing it with all subcontractors and suppliers.

- {F)  Make specific recruitment efforts directed
at all minority organizations, trade schools, second-
ary schools, minority recrultment organizations and
minority training organizations, within the contractor's
recrultment area. C

(G} Continually inventory and evaluate all
minority and female personnel for promotion oppor-
tunities and encourage minority and female employees
to seek such opportunities.

(H) Make certain that all facilities and company
activities are non-segregated.

(I) Actively and affirmatively solicit bids
for subcontracts from disadvantaged subcontractors vy
engaged in the trades covered by these provisions,
including circulation of minority contractor asso-
ciations, and-maintain records of these efforts.

4, Trainees

(A} where practical, trainees shall be emploved
and said trainees shall be registered in an on-the-
Sob training program approved by an agency of the
State of New York, a local unit of government or
the federal govermment. The marber of training
rositions and length of training periods shall be
set forth in the affimmative action program.

{B) In the eventthat the hours of itrainee
utilization are less than required the contractor's
corpensation will be decreased by an anmount egual to
the wages and frirnge benefits which would have been
paid to the trainees had they been enployed, at &
rate equivalent to that of first term trainees.

{C) Entry wage rates shall be not less than
the wages and fringe benefits paid to apprentices in
a registered apprenticeship program in that occupation
and labor area or, if no such registersed program exists,
not less than 50 percent of Jjourneyman’s wages and
fringe benefits. Increments in wage rates shall be
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at least as frequent, and in such amounts, as for
registered apprentices, or, where there is no
apprentice program, consistent with the practice
in the industry for new entrants.

(D) The contragtor and subcontractor shall
atterpt to provide continucus erployment for trainees
after the completion of the contract, o enable them
to carplete their course of training.

{E) ‘'The contractor and subcontractor shall
refer, recomrend and sponsor for union membership
any of-its trainees who can perform the duties of
a qualified journeyman or who have been certified
by the training program as having successfully
completed the course of training. Such trainees
shall be paid full journeyman wages and fringe
benefits whether or not wion membership is granted
after such referral, recomrendation or sponsorship.

(F} Where a State or State-assisted contract is
performed in the geographic area of a local goverr-
ment which administers an on-the-job training progyeam Y
in the bullding and construction trades, the con- '
tractor shall participate in such program.

5.  Minority and Female (Sub) Contractors and Businesses.

(&) Dvery contractor and State-assisted applicant
awarded a construction contract in excess of $100,000
shall, where practical, meke good faith efforts to
ttilize female and minority {sub} contracteors and p
businesses in the performance of the contract and in the
procurenent of construction and related materials, as
well as in the ancillary services required during con-
struction.

{B) Every such contractor and applicant shall
notify the contracting agency that it has timely so-
iicited at least those gualified minority enterprises
listed by the State Department of Commerce, Office of
Minority Business Enterprise, and by the local Regional
Office of the United State Small Business Administration
and shall report, in such form as reguired by the GSCC,
the results of such efforks.”

*{c) General
1. In the event a contractor or subcontractor
who has received an exenption in accordance with Article

V ceased to participate in a negotiated affirmative
action plan approved by the Commissioner of Hunan
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Rights, or approval of said plan is withdrawn or
discontinued, sald contractor or subcontractor
shall be deemed to be conmitted to the affirmmative
action requirements of this section for the remain-
ing pericd of the contract or subcontract.

2.  Any contractor or subcontractor subject

to the requirements of these conditions who, together
~ with the labor organization with whom it has a collect-

ive bargaining agreement subsequently becomes a

signatory to a negotiated plan in its geographic

area, either individually or through an association,

may théreby meet its requirements uwnder these pro—

risions for any trade covered by such plan if approved

pursuant to Section l: provided, however, that the -

08CC first determines that said contractor or sub-

contractor is not in violation of these provisions

and that saild contractor cr subcontractor, or the

labor organization with whom it has a collective

hargaining agreement is not subject to a court order

under Title VII of the 1964 Civil Rights Act or wnder

Aryicle 15 of the Executive Law or under arny State

or local civil rights law.™

{d) lLocal and area programs

Tf the performance of the contract is subject to
a local or federal affirmative action program or the
{(sub) contractor is participating in an approved area
plan, as provided in section 1, the OSCC may direct
that the bid conditions and/or the program as reguired
therein shall apply in lieu of the requirements of
subdivisions (k) and (¢} of this section.

Section 5. - Conpliance Reports

{a) PBvery contractor performing a State or State-assisted
contract shall file, and shall cause each of its subcontractors to file,
a conpliance report at least monthly, in such form and containing such
information as the OSCC may prescribe, including the name of any supplier
of goods or services of over $10,000 vho enmploys over 50 pecple. Said
report shall be filed with the State contracting agency within 10 days
of the close of the reporting period, and a copy thereof shall be for-
warded promptly by the agency to the 0SCC.

(b} Unless exempted in accordance with Article V of Executive

Order 45 (1977), all facilities of the contractor within the State of
New York shall be included in such reports.

_‘10_.
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Section 6. - Duties of State Agencies

{a) State agencies shall include or cause to be incluoded in
every State and State~assisted construction contract and subcontract
hereafter entered into, and the bid docurents therefor, the following:

1. The provisions contained in {a) through ()
of Section 3.1 of Article YITI of Lxcculee Urder
45 (1977y;: ard

2e The provisions contained in subdivisions (a)
through (¢) of Section 4 herecf, or, if so directed
by the CSCC pursuant to Section 4(d), @ reference
to federal local bid conditions as provided in
Section 1 hereof; and

3. The provisions contained in Section 7 hereof;
and

4., The provisions contained in subdivisions {a)
and (b} of Section 5 hereof; and

5. State~assisted construction contracts only, the ,
provisions contained in subdivisions 4.2 and 4.3 of
Article IV of Executive Order 45 (1877).

(b} State Agencies which approve or award State or State-
assisted contracts involving construction, shall forward to O5CC announce-
ments or identification of apparent low bidders for bid contracts or the
names of proposed contractors for non-bid contracts; copiss of the af~
fimmative action program submitted by the apparent low bidder and pro-
spective subcontractors; names of contractors declared nonresponsible
for failure to submit an acceptable affirmative action program; coples
of announcements of contract awards: copies of comencerment of work orders;
copies of application for approval of all aubcontlactovs,,and copies of
agency contract status reports.

(¢} State contracting agencies shall not award any contract or
approve any subcontractor for work until the contractor or subcontractor
has submitied an affirmative action program approved by the O5CC.

(d} Failure of a contractor or subcontractor to submit an ac—
ceptable affirmative action program prior to award of the contract shall
result in said (sub) contractor being declared nonresponsible by the C5CC
and/or the contracting agency.

{e) State Agencies shall cbtaln the conpliance reports required
Iy Section 5 ard promptly forward coples thereof to the O5CC.

(f) State contracting agencies shall provide written on-site
confirmation of all conpliance reports, and shall file such additional

- 11 ~
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reports on compliance as the O5CC may reguire. State contracting agencies
shall be responsible for the actuwracy of conpliance reports, and shall
attest to their veracity in writing through the resident engineer or other
designated personnel. '

(g} The OSCC may assume or reassure jurisdiction over any matter
referred by it, or may revcke any delegation of duties made by it, to any
State agency if the OSCC considers it necessary or appropriate to the
achievement of the purposes of Executive Crder 45 (1977).

Section 7. - Sanctions and Renedies

(a) The Comissioner of Humem Rights shall direct and the con-
tracting agency shall impose on oontractors and subcontractors failing
to comply with the contract provisions and the affirmative action require-
ments of Executive Order 45 {1977) and these regulations, such
sanctions and remedies as the Comissicner deems advisable among those
specified in Article VIT of the order, in accordance with the procedures
specified herein; provided, howsver, that where a State-assisted contract
is awarded by an agency of a local govermment to which Section 1 hereof
applies, the determination to impose sanctions may, with OSCC approval,
be made by the local government for non-campliance with its affirmative
action program and such sanctions shall be in accordance with said local
affirmative action program, as set forth in the contract; and firther
provided that the 0SCC shall lnpose the approprigbte sanctions if the
local government fails to act.

()  Contractors shall be responsible for the compliance of
thelr subcontractors regardless of tier. Pailure of its subcontractor
o conply with the requirements of Executive Order 45 (1877) or these
requlations may be grounds for the imposition of sactions and
remedies against a contractor. Contractors and subcontractors may not
enter into any contract or contract modification with a contractor de~
barred from State and State—assisted construction contracts. The con-
tractor shall carry out such sanctions against its subcontractors as

directed by the 0SCC and imposed by the contracting agency. Any contractor

who fails o carry out such sanctions shall be deensd to be in non-
compliance and shall itself be subject to these sanctions.

{c) Procedures. No sanction penmitted under Section 7.1 of
Executive Order 45 (1977) shall be imposed on a contractor or subcontractor
without affording an opportunity for a hearing.

1. A contractor or subcontractor against whom
sanctions are proposed by the 05CC or by a contracting
agency with the approval of the O8CC shall have
written notice thereof and of the reasons there-

fore, and shall be furnished with a copy of the
-charges preferred against it. The contractor or
subcontractor shall be allowed at least two wesks

_12 -
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to answer the charges against it in writing. During
this period, OSCC and/or the contracting agency shall
make reasonable efforts to secure conpliance by methods
of conference, conciliation, mediation, and persuasion.
If at the end of said period, the 0SCC continues to
prefer said charges, a hearing upon such charges shall
be held within seven days thereafter by a person
designated as a hearing officer by the Commissioner

of Human Rights in writing for that purpose. The
hearing officer shall be an attorney licensed to
practice law in the State of New York. The contractor
or subcontractor against whom charges are preferred

may be-represented by counsel, and may summon witnesses
in its behalf. The burden of proving non-compliance with
the contract shall be on the 0SCC., Conformity to
technical rules of evidence shall not be required.

The hearing officer shall meke a record of such hearing
which, with his or her findings concemming the charges,
and his or her recommendation, if any, concerning
sanctions, shall pramptly be referred to the Commissioner
for review and decision.

2. Failure of the contractor or subcontractor to meet '
its goals shall shift to it the requirement to Coms

forward with evidence to show that it has instituted at

least the specific affirmative action steps and the

trainee requirements of Section 4 hereof and has made

every good faith effort thereby to achieve compliance

with the affirmative actien requirerents of the comn-

tract and the program.

3. Tt shall be no excuse for the failuwre of a con-
tractor or subcontracter to meéet the minority utilization
goals that the union with which it has z collective
bargaining agreement providing for ewclusive referral
failed to refer minority emplovees. Discrimination in
referral for employment, even if pursuant to provisions
of a collective bargaining agreement is prohibited by
law. It is state policy that employers have a respons-—
ibility to provide equal employment opportunity if they
wish to participate in public contracts. To the ex-
tent they have delegated the responsibility for sare
of their employment practices to a labor organizaticon
and, as a result, are prevented from wmeeting their
sligations pursuant to Executive Order 45 (1977) such
employers cannot be considered to be in comnpliance.

4. Promptly after receilving the report of the hearing
officer, the Commigsioner shall issue findings and
direct the inposition of any appropriate sanctions
permitted under Executive Order 45 {(1877).

- 13 -
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(d) The procedures contained in subdivision (c) of this
section shall apply to the imposition of sanctions against applicants
for State assistance as provided in subdivision 4.3 of Article IV of
Executive Order 45 {1977).

Section 8. - Separability Clause

. If any part or provision of these regulations or the
_application thereof to any person or cirvcurstances be adjudged invalid
by any court of competent jurisdiction, such Sudgment shall be confined
in its operation to the part, provision or-application directly involved
in the coniroverSy in which such Jjudgment shall have been rendered and.
shall not affect or impair the validity of the remainder hereof or the
application thereof to othér persons or circumstances. :

Section 9. - Incorporation by Reference

These regulations shall be considered to be part of every contract
and subcontract subject to Executive Order 45 (1977}, whether or not
they are physically incorpeorated in such contract.

WERNER H. KRAMARSKY
Commd.ssioner
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REGULATIONS OF THE COMMISSIONER QF THE
STATE DIVISION OF HUMBN RIGHTS
PURSURNT 0 EXECUTIVE CRDER NC. 45 (1977)

FOR STATF AND STATE-ASSISTED NON-CONGTRUCTION CONTRACTS
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REGULATIONS OF THE COMMISSIONER OF THE
STATE DIVISION OF HUMAN RIGHTS
PURSUANT TO EXECUTIVE ORDER NO. 45 (1977)
FOR STATE AND STATE-ASSISTED NON-CONSTRUCTION CONTRACES

Exercising the authority vested in me by Executive Order 45
{1977) and by Section 295.9 of the Human Rights Law, I hereby promal-
gate the regulaticns set forth below.

REGUIATIONS OF THE COMMISSIONER OF THE
STATE DIVISION OF RUMARN RIGHTS .
PURSUANT 10 EXBOUTIVE ORDER MO. 4% (1977)
FOR STATE AND STATE-ASSISTED NON-CONSTRUCTION CONTRBCTS

Section 1. - Definitions

‘ In addition to the terms defined in Executive Crder MNo. 45
(1877) for the purpose of these rules and regulations:

(a) Contractor - any person or entity erployving 50 or more r.

rersons who bids for, applies for, or who is awarded a State or State-
assisted primg contract, for other than construction; provided, how-
ever, that this shall not apply to any contract for less than 550,000
except as to those contractors who have contracts which, in the curvent
12-month pericd, total, or can reasonably be expected to total $50,000
or more. Contractor shall also inciude any financial institution which
serves as a depository of State funds.

“{b}  Subcontractor - any person or entity enploying 50 or nore
parsons performing a subcontract of $106,000 or more under a State or
State~assisted prime contract for other than construction,

{c} Minority -~ includes Blacks, Hispanics {(non-European],
Asian Apericans and American Indians.

{d) Labor area - that geographic area from which an employer
can reasonably be expected to recruit, and from which emplovess can
reagsonably be expected to travel to work, without changing their place
of residence.

() Underutilization - the employment of fewer minority group
persons or wamen in a particular job classification or function than would
reasonably be expected by thelr availability in the lsabor area.

(£} Apprentice - a person registered in a bona fide apprentice-
ship program registered with the U.S. Department of Labor or with the
State Department of Labor.
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(g} Minority and female business - any firm that is owned 51
percent or more by wonen or by a merber or mexbers of a minority group.

Section 2. - . Contract Provisions

Pursuant to Articles III and IV of Executive Order 45 (1977)
every State and State-assisted contract and subcontract for other than
construction, except those referred to in subdivision (¢} of this section,
and the bidding documents or other solicitations of prospective contract-
ors therefor, unless exempted under Article V of sald Executive Order,
shall contain subdivisions {a) and (b) hereof, as follows: :

“{a). A contractor identified as an otherwise qualified

low hidder or prospective contractor must submit to the State contracting
agency prior to the final award of the contract, and prospective sub-
cantractors prior to thedr approval by the agency, a written program of
affirmative action to ensure the opportunity for eguitable participation
of minority group merbers and women in those activities of the contractor
which are subject to BExecutive Order 45 (1977) which includes all its
other non—construction contracts within the State of MNew York during the

. life of the State contract. No contract way be awarded until sald program
has been approved by the 0SCC. Fellure to submit a satisfactory affinm
ative action program shall constitute a material departure from bid re- )
guirements and the contractor may be declared nonresponsible. All
affirmative action programs shall fulfill the requirements of subdivisions
(1) thrxough (6} of paragraph (o) of this section.”

{b). Requirements of_affirmative action programs.

1. The {sub) contractoy shall submit a written
analysis of all jdob classifications, job groups and
Job titles, both current and projected during the
life of this contract. It shall include a statement
of present and projected (1) copenings for hiring and
promotion of all enployees in specific job categories
at each wage rate within each level of employment and
according to major organizational units, and {(ii) data
indicating the ethnicity of all emplovees in specific
job categories at each wage rate within each level of
employment, and acceording to major organizational
units, within the contractor’'s employee force,

Z. Where there is underutilization of minority
persons and women, the {sub) contractor will commit
 itself to specific written programs which include
goals and timetables for increasing the participation
of minority persons and women at all levels of em
ployment and in all organizational units.

A.  he {(sub) contractor shall make every good

faith effort to attain its goals within the time-
tables prescribed and shall institute any or all

-2 -
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of the follawing affirmative action steps -
and any others, as may be necessary to ac-
cearplish this end:

(i) development of recruitment and outreach
programs for minority group persons and women:

{11y  a thorough evaluation of current hiring
and promotion criteria and the substitution ’
of validated criteria where required:

{iii) restructuring of job classifications,
groups, titles and lines of progressicon to
assure appropriate job assignment and mayimum
upward and lateral mobility within the em~
ployment structure; ‘

{(iv) establishment of a career develovment
file to ald in the identification of minority
group persons and women eligible for persannel
action to expand their career opportunities;

{v) review of wage structure to remove i
equities in salary differentials which are
not the result of seniority or merit;

{vi) establishment of ¢r participation in
training programs and career couwnseling to
facllitate employment and promotional oppor—
tunities for minority persons and wonen;

{vil) development of an affirmative action
file for maintaining resumes and applications
of mincority group persons and women;

{(viii) development of internal monitoring
procedures o assure the effective partici-
pation of managers and supervisors in ime
plerenting the affimative action program;

(ix) dissemination of information on the af~
firmative action program within the contractor's
owri organization through policy manuals,

conparny newspapers, annual reports, etce.;

by conducting staff, employes, and union
representatives' meetings to explain and
discuss the policy; by posting information

on the affimative action program and by
specific review of the program with minority
enplovees, females and thelr supervisors; and
by instructing any enployee who has the authority
to make hiring or promotions, and all super-
visors, of their responsibility to lmplement
the employer's cbhligations under this affirm-
ative action program;
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{x) posting of timely notices of all job open-
ings listing qualificabions and -dcb duties.

{(B) The steps listed in this subdivision are
illustrative only and are not intended to limit
affirmative action technigques that may be
necessary to modify or expand current policies
and practices, The contractor shall alsce elimi-
nate any practices which are identified as
discriminatory., ‘

{C) Good faith efforts to lmplement these af-
firmative action steps shall be evaluated during
the performance of the contract with reference
to the progress made to overcore any under-
gtilization identified. '

3. Uhere no underutilization appears as a result
of the analysis undertaken pursuant to subdivision 1 of
this paragraph, the (sub) contractor agrees to maintain
at least its current level of utilization of minority
persons and women in its workforce.

A

4. General.

(A) The affirmation action program shall specify
the unions or cother employee organizations to which the
{sub} contracteor's employees belong. Upon regquest of
the OSCC, the (sub) contractor shall provide a copy of
any current agreement with a union or enployee asso—
ciation which affects employment pdlicies and practices,
and any new agreement as negotiated.

{B} The (sub) contractor shall designate a company
official to effectuate its equal enployment opportunity
and affirmative action policies.

5. {) Every contractor and State-assisted
applicant awarded a contract for other than construc-
tion, in excess of $100,000, shall, whéere practical,
utilize minority and female businesses in the perform-
ance of the contract and in materials-supply contracts.

(B} - BEvery such contractor and applicant shall
notify the contracting agency that it has solicited
at least those qualified minority enterprises listed
by the State Department of Comwerce, Office of Minority
Business Interprise, and by the local Regional office
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of the United States Small Business Admini-
stration and shall weport, in such form as
recruired by the O8CC, the results of such
efforts.”

{¢) - If the contractor or subcontractor is subject to an
affirmative action program under federal or local law or requlation,
the O8CC may approve sald program, in whole or in part, if it mwests
at lc it the minimum standards contained herein. In such case, the
provisions contained in said program shall apply in lieu of tne require~
rents of subdivisions (a) and (b) of this section.

Section 3. -~ " Compliance Reports and Record Keeping

{a) Every contractor performing a State or State-assisted
contract shall file, and shall cause each of its subcontractors to file,
a compliance progress report gquarterly unless regquired more freguently
by the OSCC, in such form and containing such ipiormation as the 08CC
may prescribe.  Saild report shall be f£iled with the State contracting
agency within 10 days of the close of the reporting period, and a copy
thereof shall be forwarded promptly by the agency to the 0SCC.

{b) Unless exerpted in accordance with Article V of Executive
Order 45 (1977}, all facilities of the contractor within the State of
New York shall be included in such reports.

_ {c)  Every non-exsrpt contractor shall obtain and keep on
file for review by the OSCC a separate affirmative action program of
the form and substance specified in subdivision (b} of section 2 herecf
for each svbcontractor dolng substantial business with the contractor.

{(d) Every non-exerpt contractor and subcontractor shall advise
the OSCC of all discrimination~related consent decrses, court mulings,
administrative findings and/or conciliation agreements pertaining to it,
and won reguest shall make copies thereof available to the QOECC.

Saction 4. - Duties of State Agencies

{a) State agencies shall include or causs to he included in
every State and State-assisted contract and subcontract for other than
construction hereafter entered into, and the bid documents thersfor,
the following:

1. The provisions contained in subdivisions (a) through {£)
of Section 3.1l of Article III of Executive Order 45 {1877); and

2. The provisions contained in subdivisions (a) and (b} of
Secticon 2 hereof; or, if so directed by the 08CC pursuant to Section 2(c¢),
a reference to federal conditions in lieu thereof.
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3. The provisions.contained in Section 5 hereof:; and

4. The provisions contained in subdivisions (a) through {&)
of Section 3 hereof; and .

5. State-assisted contracts only, the provisicns contained in

‘subdivisions 4.2 and 4.3 of Article IV of Executive Order 45 (1277).

{b) State agencies which aporove or award State or State—
assisted contracts not involving construction, shall forward to OSCC
copies of the following where utilized: amnouncements or identification
of low bidders for bid contracts or the names of proposed contractors for
non-bid contracts; coples of announcements of contract awards; copies of
the affirmative action program submitted by the approved low bidder and
prospective subcontractors; nares of contractors declared nonresponsible
for failure to submit an accepteble affirmative action program; coples
of commencerent of work orders:; copies of application for approval of
all subcontractors; and copies of agency contract status reports.

(¢) State contracting agencies shall not award any contract
or approve any subcontractor for work until the contractor or subcontractor
has submitted an affirmative action program approved by the 0OSCC.

(d) Failure of a contractor or subcontractor to submit an
acceptable affirmative action program shall result in said (sub) contractor
being declared nonresponsible by the 0SCC and/or the contracting agency.

{2} State agencies shall obtain the coupliance reports required
by Section 3 and promptly forward copies thereof to the (8CC.

(£} When directed by the 0SCC, State contracting agencies shall
provide written on-site confirmation of all compliance reports, and shall
file such additional reports on compliance as the OSCC may reguire. State
contracting agencies shall be responsible for the accuracy of such come
pliance reports, and shall attest to their veracity in writing.

Section 5. - Sanctions and Remedies

(a) The Commissioner of Human Rights shall direct and the con~
tracting agency shall irpose, on contractors and subcontractors falling
to comply with the contract provisions and the affirmative action require-
ments of Executive Order 45 (1977) and these rules and regulations, such
sanctions and reredies as the Comissioner decws advisable among those
specified in Article VII of the order, in accordance with the procedures
specified herein.

(b} Contractors shall be responsible for the compliance of
their subcontractors. Subcontractors shall be liable for non~compliance
to both the contractor and the contracting agency. Fallure of a sub~
contractor to comply with the requirements of Executive Ordexr 45 (1877)
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or these regulations may be grounds for the imposition of
sanctions and remedies against the suboontractor or its contractor.
Contractors and subcontractors may not enter into any contract or contract

1fication with a contractor debarred from State and State-assisted
construction contracts. The contractor shall carrxy out such sanctions
against its subcontractors as dirvected by the OSCC and inposed by the
contracting agency. Any contractor who fails to caryy out such sanctions
shall be deered in non-compliance and shall itself be subject to these
sanctions.

(¢} Procedures. No sanction permitted under Section 7.1 of
Article VII of Executive Order 45 (1977) shall be imposed on a contractor
or subcontractor without affording an cpportunity for a hearing.

1. A contractor or subcontractor against whom sanctions are
proposed by the OSCC or by a contracting agency with the approval of the
CECC shall have written notice thereof and of the reasons therefor, and
shall be furnished with a copy of the charges preferred against it. The
contractor or subcontractor shall be allowed at least two weeks to answer
the charges against it in writing. During this period, O08CC and/or the
contracting agency shall meke reascnable efforts to secuxe compliance by
methods of conference, conciliation, mediation and persuasion. If at the
end of said period, the OSCC continues to prefer sald charges, a hearing
upon such charges shall be held within seven days thereafter by a person
designated as a hearing officer by the Commissicrer of Human Rights in

writing for that purpose. The hearing officer shall be an attorney licensed

to practice law in the State of New York. The contractor or subcontractor

against whom charges are preferred may be represented by counsel, and may

sunmon witnesses in its behalf. The burden of proving non~conpliance with
the contract shall be on the 05CC. Conformity to techndical rules of
svidence shall not be 1equired The hearing officer shall make a record
of such hearing which, with his or her Flnd*ngs concerning the charges,
and his &r her recommendation 1£ any concerning sanctions, shall promptly
be referred to the Comndssioner for review and decision.

2., PFailuxe of the contractor or subconiractor to meet its
goals shall shift to it the rﬁqulrement to show that it has instituted
at least the Qrf¢tmat1v9 action steps contained in Secticon 2 hereof and
that it has made every good faith effort thereby to achieve compliance
with the affzrmatlve action requirements of the contract and the program.

3. It shall be no excuse for the failure of a contractor or
subcontractor to meet its affirmative action obligations that the union

with which it has a collective bargaining agreement providing for exclusive

referral or other agency or organization utilized for Job referrals,
falled to refer minority enployceb. Discrimination in referral for em-
ployrent, even if pursuant to provisions of a collective bargaining
agreement is prohibited by law. It is State policy that employers have
a respon51b111tv to provide equal erployment opportunity if they wish to
participate in public contracts. To the extent they have delegated the

- 7 -
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responsibility for some of thelr employment practices to a labor organ—

ization ¢r other agency and, as a result, are prevented from meeting theilr

- cbligations pursuant to Executive Order 45 (1977), such employers cannot be
considered to be in compliance.

4, Promptly after receiving the report of the hearing officer,
the Commissioner shall issue findings and direct the imposition of any
appropriate sanctions permitted under Executive Order 45 (1977).

Section 6. ~ Separability Clause

If any part or provisicon of these rules and regulations or the
application thereof to any person or circumstances be adjudged invalid by
any court of competent Jurisdiction, such judoment shall be confined in’
its operation to the part, provision or application directly involved in
the controversy in which such judgment shall have been rendered and shall
not affect or impalr the validity of the remainder hereof or the appli-
cation thereof to other personsg or circumstances.

Section 7. - Incorporation by Reference

These regulations shall be considered to be a part of every
contract and subcontract subject to Executive Order 45 {(1877), whether
or not they are physically incorporated in such contract or stboontract.

WERINER H. KRAMARSKY
Commissiongr
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BTATE OF NEW YORK
LOULS J. LEPROWITE DEPARTMENT OF LAaw ABOIOYANT AVFORNEY GENERAL
ATTORBAY SANERLL THO WORLD TRADE CENTER 14 SHARDE 9F SIWIL MERTE BURLAY

MEW YORK, .Y, 10047
ToLETeny: 438-7412

April 7, 1977

CEOMGE O ZUTRERMAN

Re: Percy v. Brennan
73 Civ. 4279

ot e, s s s > DR v KD e Th, ARA SR s

Hon. Morris E. Lasker

United States District Judge
Southern District of New York
United States Courthouse
Foley Sqguare

New York, N.Y. 10007

Dear Judge lLasker:

Iin Decenmber, 1976 Your Honor once more extended
Jurigdiction in this action for the purpose, as
originally set forth in your oxder of February 24,
1975, of receiving, reviewing and ruling upon any new
affirmative action program for public construction
in New York City entered inte by any defendant in
this action, prior to its becoming effective.
Accordingly, the State defendants have previously
submitted to vou and to plaintiffs’ counsel copiles
of both Bxecutive Order No. 45 and the propesed regula-
tions for State and State~assisted construction and
non~constructicn contracts.

I have now been advised that the State Division
of Human Rights has completed public hearings with
regard to the propesed regulations implementing
BExecutive Order No. 45. The period within which
written comments regarding the proposed regulations
nay be submitted by the public has also been completed.
The State Division of Human Rightsg is currently reviewing
the testimony and comments in order to determine whether
any of the procedural moedifications to the proposed
regulations suggested therein should be adopted.
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To: Hon. Morris E. Lasker April 7, 1977
Re: Percy v. Brennan 0 @0 messeseeeeee 2

Before such changes, if any, are made, and before
the proposed regulations ave officially promulgated, we
respectfully request Your Honor's comments upon the
basic approach to affirmative action that is reflected
in the proposed regulations. If Your Honor concurs
in the substance of the proposed regulations, it is
respectfully sucgested that an corder approving the
proposed regulations and dismissing this action as
against the State defendants would be a satisfactory
resolution of this matter.

Very truly yours,
LOUXIS J. LEFKOWITZ

Attorney General
By

ADF : pw ARNOLD D. FLEISCHER
Aggistant Attorney CGeneral

cc:  Isabelle Katz Pinzler, PBsg.
Robert Fiske, Bsg. .
Walter M. Colleran, Esg..
Robert G. Benisch, Esg. .
Robert J. Fink, Esg., .-
Beverly Gross, Esg.

0852



1977-04-08; Judge Lasker to Fleisher re 4-7-77
letter - other counsel to advise —
certified 2017-08-09-4 doc §

0853



1977-04-13; W Colleran to Hon Lasker re
Concurrence in Regulations — certified 2017-10-06 doc 17

Doran, CoLLERAN, OHara, Porrio & DunNNg, B ©

1140 AVENTE OF THE AMERICAS
Jomx L Dorsaw

WarrE®n M. CoLLurax New Yorxi, N. Y, 10036 1461 FRANKLIN AV ENE

Riowmary LOHa®s

Berugoier J P
Brusoicr J. PoLuio 218 ees-3737

Jorw K. Dunxg B CB #8-3757
HOPERT A KENNEDY
Tizomas J. Livwy REIRY 2
2 B Jrrivs BoLirbuax
A P
ALBERT L. Baszs Aprl L 13, 1977 GOUNSEL

Hugo F RIccA, Jr.
Jorw JoSunnivas
JosEzpH BONACORE
Jorr RURBAR

ALAN J REARDON
Jomx F.Minis
Rosgry J AURIGEMA

¥ B HOLMES, JR

Josmra M. Ixcomvaia

Wirtian M. Savino

Hon. Morris E. Lasker
Uriited States Court douse
Foley Square

New York, N.Y. 10007

Re: Percy v. Brennan
73 Ciwv. 4279

Dear Judge Lasker:

We are in receipt of your letter of April 8, 1977 request-
ing a response from counsel to the letter of Arnold D. Fleischer,
Esqg., New York State Assistant Attornéy Genersl dated April 7,
1977,

Please be advised that we are strenuously opposed to the
suggestion in Mr. Fleischer’s letter seeking your cdncurtence in

the proposed regulations at this time. The New York Bulilding and
Construction Industry Board of Urban Affairs Fund, along with the

leading labor and wmanagement state-wide associations in this
field have commenced an action against Gov. Carey to declare the
issuance of Executive Order 45 as unconstitutional, illegal and
void. It is our position that the Governor has exceeded his

authority by entering into the legislative field, an area reserved
exclusively for the leclalature under the New York State Constitu-

tlono

Page 1 of 2.

GARDEN Civy, NJY. 1530
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DORAN,COLLERANJjHAﬁA,POLLK)&ﬁDUNNEJ}G. April 13, 1977

Hon. Morris E. Lasker

In a similar situation the Court of Appeals of the State
of New York upheld an action wé brought against the City of New
York invalidating its rules and regulatlons establishing affirm-
ative action programs containing quotas. Broderick v. Lindsay,
39 N.Y. 2d 641 (1976). A second attempt by the City was like-
glsegguied invalid (Matter of Fullllove v. Beame, N.Y.L.J., April
. 1977

Under the circumstancesd recited above we feel it would be
most lnapproprlate for this court to act until the validity of
the Governor's actlon isg resolved

Very truly yours,

Walter M. Colleran
WMC cmh

cc:  Arnold D. Fleischer, Esq.
Isabelle Katz Pinzler, Esq.
Dennison Young, Jr., Esqg.
Robert G. Benisch, Esq.
Rabert J. Fink, Esg.
Beverly Gross, Esq.

Page 2 of 2.
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Doraxn, CoLreran, O Hara, PoLLio & Dunye, . ¢.

1140 AVENUE OF THE AMERICAS
JoEN L Doran
WalTER M. COLLERAN NewYorx, N.Y 10036
Rioxarnd L0 Haka
BeEWERICT J. FoLiio
Joux R Dosve
ROBERT A KENNEDY
Taomas J. Litty

ALBERT L. Bases April 13 N 1977

212 98G-3737 E
H1E OH B-BYST

COUNSEL

Hueo F ®ices, Jr.
Jomn L STLLivAN
JOSERHE BONACORE
Jomy R.Ursaw

ArLaX J Bearpon
Jowsw FMInLs

Rosexry J AURIGEMA
Winniam B Eorues, g
JosEeH M. INCoRVATA
Wrinzrax M SaviNg

Hon. Morris E. Laskex
United States Court House
Foley Square

New York, N.Y. 10007 .

Re: Percy wv. Brennan
73 Civ. 4279

Dear Judge Lasker:

We are in receipt of your letter of April 8, 1877 request-

ing a response from counsel to the letter of Arnold D. Fleischer,

Esq., New York State Assistant Attorney General dated Apxil 7,
1977, o o

Please be advised that we are strenuously opposed to the

14681 FRANKLIN AVENUR

Garpex Crry, M. Y usso

Sunivs RoLrepwaw

suggestion in Mr. Fleischer's letter seeking vour concurrence in
the proposed regulations at this time. The New York Building and
Construction Industry Board of Urban Affairs Fund, along with the
leading labor and management state-wide associations in this

field have commenced an action against Gov. Carey to declare the
issuance of Executive Order 45 as unconstituticnal, illegal and
void. It is our position that the Governor has exceeded his
authority by entering into the legislative field, an area reserved
exclusively for the legislature under the New York State Constitu-
tion. '

Fage 1 of 2.
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DORAN;CQLLERANJXHAQAdPCLLK)&:DUgNE,Px; April 13, 1977

Hon. Morris E. Lasker

In a similar situation the Court of Appeals of the State
of New York upheld an action we brought against the City of New
York invalidating its rules and regulatlons gstabllshlng affirm-
ative action programs containing quotas. Broderick v. Lindsay,
39 N.Y. 2d 641 (1976). A second attempt by the City was like-
wxsegru§ed 1nva11d (Matter of Fullllove v. Beame, N.Y.L.J., April

"5, 1977

Under the circumstances redited above we feel it would be
most 1nappropr1ate for this court to act until the valldlty of
the Governor 5. action is resolved.

- Very truly vours,

Walter M. Colleran

WMC : mh

cc: Arnold D. Fleischer, Esq.
Isabelle Katz Pinzler, Esq.
Dennison Young, Jr., Esq.
Robert G. Benisch, Esq.
Robert J. Fink, Esq
Beverly Gross, Esq.

Page 2 of 2.
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: 423 West 118th Streer
National Employment Law Project New York, N. Y. 10027
h (212} 865-8591

April 15, 1977

Honorable Morrxis E. Lasker
United States District Judge
Southern District of New York
United Btates Courthouse
Foley Square

New York, New York 10007

Rey Percy, et al. v. Brennan, et al.

Dear Judge Lasker:

As an attorney for the plaintiffs in the above-~
titled action, I am writing this letter in response to your
Honor's recent request for counsels’® views on the suggestions
of the State defendants contained in their April 7, 1977 letter
relating to the proposed regulations implementing Executive
Order 45.

As we have indicated in letters to Governor Carey
and at public hearings on the propesed regulationsg, plaintiffs
believe that, on paper, the proposed regulations for State and
State-assisted construction and non-construction contracts are
adequate. However, the sufficiency of the proposed regulations
cannot be assessed solely on the basis of the written document,
Cocllateral practical assessments must also be made. In this
vein, it has come to our attention that, to date, no funds have
been allocated or budgeted for enforcement of thege proposed
regulations.

Experience has demonstrated that without rigorous
enforcement activities and watch~dog capabilities even the best
of affirmative action plans is virtually worthless. Therefore,
if Executive Order 45 and the proposed regulations are to have
any actual, beneficial effect on the egual employment opportu~-
nities of minorities on State and State-assisted construction,
adeguate staff and resources must be allocated for vigorous,
centralized enforcement activities.

@While it is apparent from both the Executive Order
and the proposed regulations that enforcement is envisioned,
neither are clear, in practical terms, as to how it is to be
effectuated. For example, Section 4 (c) (ii) of the proposed
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Honorable Morris E. Lasker

April 15, 1977
Page 2

regulations specifically forbids a contractor to pursue the
age—-old "contract compliance" game of moving a single minority
emplovee from job site to job site solely for purposes of
paper compliance. Without adeguate enforcement capabilities
this and similar practices cannot be discovered and ended;
mere delegation of the duty for on~site inspectiocn to a con-
tracting state agency is not sufficient +to ensure compliance
with the terms and intent of the propcosed regulations.,
Similarly, proper allocation must be made for the training of
a staff large encugh to review both the proposed affirmative

action plansg of apparent low bidders and the contract reciplent's

monthly compliance reports with skill and sophistication.
plaintiffs cannot accept the propesed regulations as fully
adecuate to ensure equal emplovment oppertunities in the con-
struction trades for minorities in New York City without better
provision for enforcement.

Second, the State defendants indicate in their letter

that procedural modifications to the proposed regulations may

be adopted. It would appear that the proposed regulations
reviewed by plaintiffs and by this Court are not the regulations
which are to be officially promulgated.
have no knowledge of the content of the procedural modifica-
tions being considered by defendants nor how such modifications
might affect the regulations, they obvicusly can make no final
comment as to the adeguacy of the proposed regulations.
this Court would appear to be similarly handicapped.

For the above reasons, plaintiffs respectfully reguest
that an order approving the proposed regulations and dismissing
this action not be issued at this time and that the State
defendants be requested to submit any modified regulations to

Becauge plaintiffs

the plaintiffs’® attorneys and to this Court prior to promdlgation.

cc

Arnold D. Fleigcher, Esqg.
Dennison Young, Jr., Esg.

Walter M. Colleran, Bsg.
Robert G. Benisch, Esqg.
Robert J. Fink, Esqg.
Beverly Gross, Esqg.

Very truly vours,

Rame & Gh

Diana H.
Attorney for Plaintiffs
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STATE OF NEW YORK

LOULE §. LEPROWITE DEPARTMENT OF Law

ATTORBEY CEMERAN TWO WORLD TRADE CENTER
' NEW YDRK, N.Y. 10047
Prigereng. 4887472

April 28, 19877

GEQRGE D. TUCKERMAR

ASBIRTART ATTORBEY Q;KNERKL
I ERARGR OF CIVIL RIGMTE BURRAY

Re: Percy v. Brennan
73 Civ., 4278

e a2 D 300 00 X K GO R R

Hon. Morris E. Laskerx

United States District Judge
Southern District of New York
United States Courthouse
Foley Sguare

New York, N.¥. 10007

Dear Judge Lasker:

I am writing to comment upcon the letter of
Walter M. Colleran, Esg., dated April 13, 1977.

It ig the view of the State defendants that your
Honor's review of the proposed regulations implementing
Executive Order No. 45 is and should be unaffected by
the pending challenge in State court to the Executive
Order. Such review arises out of the issues presented
in this case, is contenplated by your Honor's Order of
Februaxy 24, 1975, and is the specific purpose of the
several extensiocns of jurisdiction that have been
ordered herein.

Very truly yours,

LOUIS J. LEFROWITE
Atterney CGeneral

By .
ADF : pw APNOLD D. FLEISCHER
laleR! Agsistant Attorney General

Isabelle Katz Pinzler, Esqg.
Dennison Young, Jr., Esg.
Walter M. Colleran, Esqg.’
Robert 6. Benisch, Esg.
Rokert J. Pink, Esg.
Beverly Gross, Bsg.
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Doran, Correrar, OHara, Porrio & Dunye, P

1140 AVENUE OF THE AMERICAS

New YorEk, N.Y 10036

212 98G-3737

May 2, 1977

Hon, Morris E. Lasker
nited States Courtc ﬂouse‘

Foley Square
New York,

Dear Judge Lasker:

N.Y. 10007

Re: Percy v. Brennan

C.

1361 FRASELIN AVENDE
GARDEN Crry, W. Y. 1530

516 OB 83757

Jurins R ILapeMay

COVHSEL

73 Civ. 4279

Mr. Fleischer's letter of April 28, 1977 compels a response.

In my copinion he completely misconstrues the scope of your

Order of Februaxy 24, 1975.

That Order dealt specifically with

volimtary affirmative action plans reached by agreement between
the defendants commonly known as "hometown plans™

It prohibited

the defendants from entering into any such plan without First sub-
mitting it to the Court for approval. It had nothing to do with
programs initiated by the State of New York pursuant to Executive
Order or federal government programs per se. This is amply 1illus~
trated by reference to the contents of the two documents referred
to and relied upon in your Ovder, namely the letters of the U. S.
Attorney dated January 10, 1975 and the Industrial Commissioner of
the State of New York dated January 27, 1975, both of which refer
only to negotiated plans.

Similarly, the correspondence accompanying the proposed orders
reflects the same thrust. Robert G. Benisch, Esq. in his letter dated
February 11, 1975 objected strenuously to both the theory and content
of the order proposed by counsel to the plalntlffs which would have
set this Court as the reviewing agency of both the Federal and State
governments regarding the establishment of affirmative action programs.
The position of New York State at that time, as expressed in a letter
dated February 14, 1975 by Lloyd G. Milliken, Assistant Attorney General,
was substantially the same as that expressed by Mr. Benisch. As pointed
out earlier, this Court in its Order of February 24, 1975 did not adopt
plaintiff's proposals, but limited its relief to voluntary affirmative
action programs. o ' ‘ ’ ‘ ‘
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Doran, COLLERAN, O HarA, PoLrio & DUNNE, P. .
’ | : May 2, 1977

-7

Hon. Morris E. Lasker

Clearly, Ezecutive Order No. 45 and the rules promulpated
thereunder issued by Governor Cdarey does not fall into this cate-
gory, and we seriocusly question the jurisdiction of this Court:
to act in the premises, particularly under the allegations of
the original complaint herein. ' '

Very truly yours,

Walter M. Celleran

WMC: am

cc: Arnold D. Fleischer, Esq.
Isabelle Katz Pinzler, Esq.
Dennison Young, Jr., Esq.
Robert G. Benilsch, Esq.
Reobert J. Fink, Esqg.
Beverly Gross, Esq.
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INITEDR STATES DISTRICT COURT

SOUTHERN DRDISTRICT OF NBW YORK

e o o e o v < e s o e 7 et e e o o e A AR Ao S s 0 A SR8 o s S v e o o 0 Y

ALBERT E. PERCY, et al.,

Plaintiffs, 3
VG,
« 73 Civ

PETER J. BRERNAN, Secretary of Labor, et al.,:

Defendants. b

Mt e e S L e e e e ey 2 o o e i e S ot e i ok i e i 1 o v e v ok e T

£

May 9, 1377
10:006 a.m.

8 R FOGRDE @
HON, MORRIS B. LASKIER,
District Tuldge
APPEARAINICES @

PREMCH, FINK, MARKLE & MC CALLION, IS8QS..,
Co~-Counsel for Board of Urhan Affairs
110 E A2nd Streat
New York, NBw York

ROBIRY T. FIMR, BEQ.

UALTLR M. COLLERAH, B&SQ.,

LOUIS J. LEFKOWITZ, LSO,
Attormey General, State of Hew York
2 World Trade Center
New York, Hew York
ARNOLD PLEISCHER, RBO.,
Agsistant Attorney Genoral

ADRIALY P. BURKE, BSO.,
Corporation Counsel
City of Hew Ybrk
Munlcipal Buildiso
HNew York, Hewu York

BEVERLY GROSE, BSO.,

Ausigtant Cornorsuvion Counsel

SOUTHERN DISTRICT COURT REPORTERS, US. CQURTHOUSE
FOLEY SCUARE, NEW YORK, N.Y. - 79{:1020

4779

08%3 %



s

10

11

12

13

14

15

16

17

18

8 ® B B

1977-05-09; Court Appearances-Various re
Approval of Proposed Regs - Dismiss Action -
certified 2017-10-06 doc 23

il

APPEARANCTES ¢ {cont'd)

ROBIRT B. FISKE, JR., ESD.,
United States Attorney for the
Southern District of New York
One 56, Andrew's Plaza
New York, New York
DN IS0 YOUHG, BS(.
PATRICK H. BARTH, E5O,.
Assistant United States Attornevs

LSARELLE BAYZ PINZLER, E&Q.,

Natlonal Bwmployment Law Project, Inc.,
423 Vest 1llBth Streset

New York, Hew York

THE COURT: There has been a discussion

o
2

o)
ot

AMOTG

7

varties hera this morning as to whether, fivst,

3

jég

Y

there was a legal basis for honoring the request snacificd

.

in the State's lebtter of Avril 7, 1977 that tha Court
"anproved the propesed regulations and dismisséd this

action as against the State defendants.,” and whather
there would e any legal basis for doing so.

Cmunsel for the Plaintiffs and others
have pointed out that the Court has extended jurisdichion
of this matter in the past against the nossibility that
the State might propose regulations which would be clearlw

at odds with the olijectives of the litigation, and that

the State and the private defendants might have worked

1 -\

togaethey to achieve a "voluntary" plan; in which dase,

the Blaintiffs here vould not have been represented in

SOUTHERN DISTRICT CQURT REFORTERS, U.8, COQURTHOQUSE OR8¢
FOLEY SOUARE, NEW YORK, N.Y. — 791-1020
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BV
that process and wished to be protected by heing able to
rofer the matter to the Court.

In fact, such a voluntary vprocess has not
occeurred, as I understand it; is that correct?

MR, COLLERAN: That's correct.

THE COURT: And the requlations which have

now heen developed by the State have heen developed by
them alaoae.

Plaintiff's Counsel has also indicatesd
that at least the preservation of the proposed requlations
do not wrompt the same anxieties on the part of the
Plaintiffs as they believed might have bean the ¢ass st
an earlier tima.

Under the cirvcumstances of the fact
that some of the hypothetical underpinnings of the
extengions of jurisdiction in the past no longer seonm to
exist, this case 1s four vears old, that the major
propositions which it was intended to present to the
Court have long since been disposed of, and in light of
the fact that nrderg have bheen issued which, in the
cepinion of the Court, hgva lasting force and which,
insofar as I know, may be enforced by further return to
the Court if the orders are vionlated, it is heliesved

there is no reason to continue the existence of the casa,

SOUTHERN DMSTRICT COURT REPORTERS, US. COURTHGUSE
FOLEY SQUARE, NEW YORK, MY, - 7911020
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It's in the best intereasts of Justics
to dismiss without prejudice such elements of the case as
have not been dispogsed of otherwise to date.

MR. YOUNG: Your Honor, that dncludes,
of course, the Federal defendants, I assumg?

ME&., PINZLER: T would assume s0.

THE COURT: Yes..

SOUTHERN DISTRICT COURT REPORTERS, US. COURTHOUSE
FOLEY SQUARE, NEW YORE, N.Y. — 741.1020 OR4




