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LOW!l! .1. l.!i:l!'&iOWI'Inl: DEPARTMENT OF LAW 
GEOR€01!: D. ;!:<)Cl<:I!:I'!MAN 

Mlll!~'l'k.lt'l' 1\'l"fll!l'lll'l&'f !3&1<811!~AI. 

A~e~~liiY !3&~AI. 
TWO WORLD TI<ADE CENTER 

NEW YORK, N.Y. 10047 

't'!li~~l<l!l• 41113·1412 

ow ewAi!lllllll o~>' <':11m. !llti<jii<lVlll S>tl!lllil:Ata 

Re: Percy v. Brennan 
73 Civ. 4279 

Hon. Norris E. Lasker 

February l, 1977 

United States District Judge 
Southern District of New York 
United States Courthouse 
Foley Square 
New York, N.Y. 10007 

Dear Judge Lasker: 

Pursuant to your order of February 24, 1975, the 
State defendants submit herewith a copy of the 
proposed regulations for State and State-assisted 
construction and non-construction contracts. These 
regulations will implement Executive Order No. 45, 
which was attached to my letter to you of January 5, 
1977. A copy of the proposed regulations has also 
been sent to plaintiffs' counsel. 

ADF~pw 

Enc. 

Very truly yours, 

LOUIS J. LEFKOWITZ 
Attorney General 

B~, .. l .. f~~~ -:J ,. " ' 
(:t.>-~~,<':,,J••ld.l ~~} ·• Tf~,&!t~4&·>w,N 

ARNOJJD D. FLEISCHER 
Assistant Attorney General 

cc: Isabelle Katz Pinzler, Esq. 
Robert Fiske, Esq. 
Walter M. Colleran, Esq. 
Robert G. Benisch( Esq. 
Robert J. Tink 1 Esq. 
Beverly Gross, Esq. 
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STATE OF NEw YORK 
EXECUTIVE DEPARTMENT 

NW YORK STATE DIVISION Ol' HUl'"tAN RIGHTS 

NOTICE OF PROPOSED AGENCY ACTION RELATiNG 
TO REGULATIONS FOR CONTRACT COHPUANCE 

Pursuant to the provHuons of the State AdministratJve l'rocedure Act 
(Chaptet· 82 of the ConfJolidated La<,rs), NO'i'ICE is hereby given o£ the 
following proposed agency acti.on: 

Proposed actibn: 

Promulgation of contract compliance regulations for State and 
State-assisted construction and non-consttuction contaccs. 

_Statutory authority under '"hich action it> prDpos~~-' 

Executive La~>r, Section 295.5 and Executive Order No 1;5 

Oanuar·y 4, 1977). 

In order to implement Executive Order No. 45 (.J<;m;ary 4, 1977), 
establishes regulations requiring that all non-'exempt State and 
State-assisted contracto-rs adopt <'! program of <'!ffirmative action 
acceptable to rhe State Division of Human !dp,hts, pric·r to 
the award of the contract. The regulations C>rovide for con­
plJ-anc:e reporting .:;:nd YP.v.i.ew procedtn·es anrl imposi.t.i;_Hi of 
sane tious, after hearing, for non-compliance .. 

Express cerms of proposed action mav be obtair:ed: 

By writing to Elvira Kock., Bureau of Program_Plartning and 
Development, N.Y. S. D1vis:!on of Human FU.ghts, Z World Trade 
Center, New York, Ne1~ Yorlz 10047, Telephone: 212-1;88-7606. 

A public hearing will be held at General Donavan ·Building, 
Room No. 1, 125 !·lain Street, Buffalo, on Earch 7, 1977 frer.; 
9;30 A .. N~ to 2!30 P.H .. ; at. EmpJr[~ State P.laza, H.:J.in Cnnc.ot.crse; 
Room Nos. 3 and !t, Albany, en Har-ch ll~ 1977 fro:-n 9:30 A~M. 
to 2:30P.M.; and at the New York Stare Office Building, 
163 West 125th Street, Room 8A, Ne1~ York City, on Narch 11,, 1977 
from 9:30 ii.H. to 2:30P.M. All puhli.c h<~arings are ~'cheduled 
to conclude at 2:30 I'.}(. but may be extended if warnmted, 

Data, views or ar~1~ertts may be Slibmitted to the agency in tf1e 
fol.Lo~ri.ng manner·: Notification of intent to testify at the 
Buffalo ht:~ar.tngs on Harch 7th slJotd.d be. n1ade in writing by 
February· 2.5th~ Requests to testify at the Albany hearing on 
Narch llth or the N·mv York City hearing on Harch 14th should 
be made in \<riting by Narch 4th·. 

The final deadline for submission of all written conments is 
Harch 15 1 lYll. Hol.vevet· ~ it is reqHest:.ed cf individuals and 
·otgani.zation& who are pla.un.ing to testify ac the puhli<: 11edt::ings 
that they submit three (J) ~opies of their prepared sta~ements 
at least thrtoC (3) days before thei·( sclwduled appearance. Oral 
testimony will be limited to fifteen minutes~ 

Writter; notification of intent to testify .and three (J) copies 
of prepared statements should he sent to l·1s. E.1vira Kock, 
Bure{"1U of Progra:n Planning anci Development, N<.::w York State 
Div~is·ion rJf HumBn Rights, 2 World Trade Center~ 53rd Floor} 
New York, New York 100/;7 (Telephone: 212--1;88--7606). 
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REGULATIONS OF THE CCMviiSSIONER OF THE 

STATE DIVISION OF Hu'M.AN RIGHTS 

PURSUANT' 'I() EX&:.'U'l'IVE ORDER NO. 45 (1977) 

FOR STl\:TE N'ID S'I'ATE-ASSIS'l'ED ffiNSTRDCriON CONTRACIS 
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·-----------··--~·"··-··~---------~·'··--· -~~-.................................. . 

P.EGUIATIQ"iS OF 'YrlE C..'OMMISSICJN.E...'l{ G'I:' THE 
STATE DIVISION OF IfC!I·1l-\.N RIGHI'S 

PURSUJ.\1\IT TO EXECUTIVE ORDER NO. 4 5 ( 19 77) 
FOR STATE P. .. ND STATE-P,SSISTED CONSTHIJCriON CCNT.I~'\CTS 

Exercising the authori t}' ve.s ted in rre by Executive Order 4 5 
(1977) and by Section 295.9 of the HurrJan Rights Law, I hereby promulgate 
the regulations set forth below. 

RffiiJIATIONS OF 'TI-lE ro•'!IvliSSIO~'ER OF' THE 
STATE DIVISION OF HU1-1AN RIGHTS 

PURSUI11-rr 'lD E;}(ff';IJTIVE ORDER NO. 45 (1977) 
FOR S'l'ATE A."D STA'l'E-ASSISTID CONSTRUCTION CCNrPJ'IC'I'S 

Section 1. 

The program promulgated here.by :is intended to establish muumu.m • 
standards for all areas of the State. I'Tnere a local governrrent requires 
an affinmti ve action program of construc-tion contractors within its geo­
graphic area, that program wi.ll .l:x" preserved and the rrore stringent con-­
ditions of the two prograrns will be applicable. h'here the federal 
governrrent requires an affirmative action proc;ram of construction con­
tractors within a given geographic area, the Irore stringent conditions 
as between the State program and the Federal program will be applicable. 
hnere a comprehensive program has been negotiated by a local govermr-ent 
together with appropriate industry, lE.tbor and minority comnunit:y groups, 
the Co:muissioner of Hurnan Rights, through the Office of State Contract 
Conpliance (CSCC) may approve that prO<JYam if it n-eet:s at least the minirnurn 
standards of the pro9ram described herein, and includes provisions for 
effect.ive administration and enforcerrent. 

Section 2. Coverage 

Tne provisions of this prci9ram shall be applicable to all con­
tractors and subcontract.ors performing construction work on a;<y S t~"l.te or 
State-assisted contract involving const...'\Jction. However, pursuant to 
Article V of Executive Order 45 (1977), any contractor or subcontractor 
may apply for an exemption from these provisions on the grounili-> that it 
is participating in a negotiated plan ·which has been approved by the 
Comnissioner of Humc--'-n Ri.ght..s. Sue.~ e:xenption will be gv...nted as to any 
trade which is detennined to be rneeting its minority rnanpower utilization 
corrrri tn-ents under t;,'1e. negotiated plan. If such exerrption is granted, the 
provisions of the negoti_ated plan will be deerred incorporated by refe:rence 
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into the contract in lieu of t..lte provisions required in Section 4 heL·eof, 
as to those trades covered by the exemption, and exe:nptions will be re­
viewed pericilically. 

Sect.ion 3. Definitions 

In addition to the terms defined in E.'<ecutive Order No. 45 
(1977}, for the purpose of ti1ese regulatiors: 

(a) Contractor - any person or entity engaged in construction 
ooder a priiTe contract of $50,000 or rrore on a State or State-assisted 
oonstruction contract, or who has contracts which, in the current. 12-:- . 
rronth period., total or can reasonably be e:x:tyectecl to total :;;so ,000 or 
nvre. 

(b) Subcontractor - any person or entity engaged in construc­
tion under a subcontract of $10,000 or rrore in relation to a State or · 
State-assisted construction contract. 

(c) Minority - includes Blacks, Hispa.'lics (non-European) , 
Asian Arrericans and Arrerican Indiars. 

(d) Building and construction trades - includes but is not 
li.'Ui ted to: electrical workers; carpenters; steam£i tters; n-ctal, wire 
and wood lathers; painters: operating engineers; operating engineers 
(equipment); operating engineers (surveyors); plumbers; structural iron­
workers; elevator constructors; bricklayers; asbestos workers; roofers; 
ornarrenta1 ironv.:orkers; cerrent masons; glaziers; plasterers; tea:·rsters; 
teamsters (ready-mix concrete); rrosaic, tile and terrazzo workers; 
tapers; boilen~~{crs; sheetrretal workers; lalxJrers; t~~el workers; 
ITl~son tenders; derrolition workers; and dockbuilders. 

(e} HL'1orit.y workforce population - the f_)ercentage of minority 
group persons in that portion of U1e labor force which is over 18 years 
old and rossesses a high school education or less, within the principal 

. city or county of the labor area. 

(f) Labor area - that geographic area from which an errployer 

> ' 

can reasonably be e>..']JCctcd to recruit, and from which e.mployees can reason­
ably be expected to tr:avel to v,>ork, without c..>-tanging their place of 
residence. 

(g) Trains€ - a minority group person registered in a govern­
Jw_ntally approved on-tb.t..'-job building trades training program other than 
a registered apprenticeship program. 

(h) Apprentice - a person registered in a bona fide appre~'l.tice­
ship program registered with tl1e u.s. Departrocmt of Labor or with U1e 
State Departrrent. of L::bor. 

- 2 -
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(i) fvlinority and fennle (sub) contxactor or business - any firm 
that is owned 51 per cent or rrore by wonED or by a rre'Tiber or m:mbers of a 
minority group. 

Section 4. 

Pursua,.'!t to .lrrticles III and IV of Executive Order 45 (1977) ,_ 
ever~l State and State-assisted construction contract and S1Jbcontract, and 
the bidding docrnrents, or oti1er soLicitations of prospective contractors 
therefor 1 unless exempted under Article V of said Executive Order, shall 
rontain subdivisi-ons (a) through (c) hereof, as follows: 

"{a) A contractor identified as an ot.her.vise qua1i-. 
fied lav bidder or prospective contractor rrrust submit 
to the State contracting agency prior to t."'1e final 
avmrd of the contract, and prospective subcontractors 
prior to their approval by the agency, a written pro-­
gram of affirmative action to e.nsULe e<...JuitBble partici­
pation of minority group n-enrers and worren in those 
activities of the contractor which are subject to 
Executive Order 45 (1977), which includes all it.s 
con.st..n.Jction contracts within the State of NEW York 
during the life of the State cont.ract. No contract 
IT'ay .be awarded until said program has been approved 
by the OSCC. Failure to submi. t an acceptc.ble affirm-
a tive action prograrn shall constitute a material 
depa·rture from bid n:quirerrents and U1e contractor 
may be declared nonresr..lOnsible. All affinnative 
action programs shall fulfill the requirerrents of 
subdivisions (l) through (5) of paragraph (b) of D.':is 
section." 

"(b) ~~~j.re:•~ts- of affi:r.1112tive action program~. 

1. C~neral 

(A) The affirnntive action prcxJra;·n must be 
oriented toward achievb1g goals at least within the 
ranges set forth below within t.he tirretables speci­
fied. Tne proqram must contain specific steps by 
which the contractor will derronstrate its gcod faith 
effort to accnrplish this end. Should di.l.ige~'lt 
irrplerrentation of U1e program fail to prcx:1uce the 
specific.'d goal, t."'1e steps and actions of the (sub) 
contractor will be subject to revie..v and, v.'here 
necessary, nn:hfication. 

(B) All affirmative action programs mu .. st contain 
a projection of the (sub) contractor's workforce on a 

- 3 -
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trade by trade basis and the approximate m..mrer 
of hours to oo worked by each trade for the sub­
ject contract. 

(C) The (sub) contractor shall prorrptly notify 
the CX:3CC and the contracting agency when any ur1ion 
with who."'fl the (sub) contractor has a collective 
barqai.ning agrec->_m::.nt. ha.s not referred for work a 
minority or fennle wm~ker sent by the (sub) contractor 
or. when other information indicates tha·t t.lJe union 
rrerrbership procedures or referral proce.ss has i.'D­
peded the (sub) contractor in its efforts to rreet 
its goals. 

(D) 'l11e {sub) contractor shall designe,te a company 
official to effectlk"1te its e::rual e.Jrployrrent opr:or-
tuni ty and affhrrati ve action policies. 

(E) 'I'he (sub) contractor shall take appropriate 
legal steps in those situations ·where wlion action 
impairs its ability to pror:erly irrplenent its affinn­
ative action objectives. 

(F) Affi:rrnative action programs shall include 
good faith efforts to recruit and e . .mploy women. 

2. Goals and Tirretables. (Select from the list. 
below-a.:-.1d.-i.r1S6;rt in place of tl1e braC'...keted language r 

the desi<:-;nated labor area in which the contract is 
being perfo:rrred). 

(A) Labor Areas over 500,000 population. 
Contractors and subcontractors engago.:.1 in construction 
work in (the followinq labor areas] shall set forth 
goals of minority workforce utilization within at 
least the percentage ra'lges which fol.lcw belO\'/, for 
each building and construction trade enployed by the.rn 
on the project. · 

(Insert only the ranges applicable to the labor area narreJ) 

Erie Cotmty (including Buffalo). . • Until 6/30/78. .ll% 14% 
Nassau and Suffolk Counties. . . .Until 6/30/78. . 7% 9% 
New York City (Bronx, Kings, Man-

hattan, Queens & Ric..iurnnd Counties .Until 6/30/77. .28% 32% 
Until 6/30/78. . .33% 

BDchester (f'-bnroe, Livingston, 
Ontario and Wayne Counties ...... Until 6/30/78 •.. 11% 13% 

Syracuse (Onondaga, .Madison 
and Oswego Counties. 

. ' 
Westchester County .. 

- 4 -
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(B) lat.or areas under 500,000 population. 
Conti-actors and subcoirtrac-:-tors engagecfT!1-cor:S truc­
tion wor:k in [labor areas other than those identified 
in paragraph (1) of this subdivision] shall set forth 
goals of minority workforce utilization within at 
least the percentage ranges which the OSCC shall promul­
gate for those labor areas, vlhich ranges shall be 
included in tJ1e bid documents. and other soUci t-
ations of prospective contractors for specific 
construction contracts. 

(C) Implerrentation, 

(i) 'Ihese goals shall express hours of on-t .. ~e­
job training and errrployrrent of mi.nori ty workers 
as a percentage of the total hours to be worked 
by the contractor' s a..'1d subc...untractor' s entire 
workforce in each builQ.ing and construction 
trade on all projects (both State and non-State) 
in the labor area during the IX:"t:fonmnce of its 
contract or subcontract. 'Ihe ranges established 
for labor areas oth.er than the labcr areas in 
whid1 the State or State-assisted project is 
located shall apply to the contractor's or sub­
cont.ractor' s construction activity' in such other 
labor area(s) during said perfonrance. 

(ii) All classifications of workers nay be used 
to satisfy these goals (i.e., jom11eyn-en1 ap­
prentices, helpers, trainees) . The hours for 
minority v.'Ork and training :must be substantially 
u11ifonn throuqh the length of the contract, on / 
all projects and for each of the trades. Further, 
the transfer of minority' e.tployees or tr:ainees from 
errployer-to-en-ployer or from project-to-project 
for the sole purpose of rreeting the contxact()r' s 
or subcontractor's goal shall be a violation of 
these conditions. 

(iU) On or before July 1, 1981, contractors and 
subcontractors shall rnake good faith effort..s to 
employ minority journeym.:::n, as to their nurrbers 
and as to hours of utilization, in each building 
and construction trade, in tl1e sane percentage 
as the percentage of minorities in the appropriate 
labo.r area as defined in Section 3 (f) . 

(iv) In read1ing the goals herein~ every effort 
shall be made to find and ~tploy qualified rninor-
ity journeyrren. HOVI!ever, where feasible, apprentices and trainees 

5 -
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shall 1-Je employed on all projects subject 
to these conditions. 

(v) A contractor or suL<c'Ontractor shall be 
deerred in canpliance with the foregoing, 
su)ject to at least annual review: 

(a) If the contractor or subcontractor 
can establish that it is a nerr.ber of an e1Tr 

player's trade association or other ellployer 
trade organization whic."'l has as one of its 
purposes the expanded utilization of minority 
workforce, and that the minority workforce 
ut.Uization rate in that building and c'On­
struction trade by all ID?.rnber employers in 
such association or organization itself ITBets 
the goal on the total of all t.'leir construc­
tion projects within the geographic area; 
provided, ha-;ever, that if the contractor 
or suL'Contractor has denied equal emplo;rrr12.nt 
opportunity, it shall not be in corrpliance; 
or 

(b) If the c'Ontractor or SL~contractor 
ca'l establish that it has a collective bar­
gaining agreerrent with a union or other 
en1ployee organization, L}}at it utilizes that 
union or orga,'!ization as its source fo.r. over 
eighty percent of its workforce needs, and 
that the minority workforce utilization rate 
in that building and ronstruction trade itself , 
rreets the goal on all const.ruction projects to 
which the md.on or organization has referred 
individuals within the geographic area; pro-
vided, hci\'Jever, that if the contractor or 
subcontractor has denied equal enploy;rent 
opportunitx, it shall not be in compliance. 

(vi) Apprentice work hours a,'ld paid classroom 
tirre ney 1Y2 countL~ toward ·n~ese goals only if 
t..}}e apprentice is registered in a program which 
currently n'eets the State apprenticeship equal 
opportunity n:quire:rrents contained in Title 12 
l'lYCRR Part 600, including tlle foHoo>ing reguire.rrEnts: 

(a) The ratio of minority apprentices to 
all apprentices indentured in the program is at 
least equal to the ratio of ritLnor.i ty ffi?.rribers in 
the labor force to t'i1e total labor force in the 
principal county in which tile program operates. 

- 6 -
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(b) l'>dvanced stantling or credit is granted 
by the apprenticeship program on tlle basis of 
previou::-;ly acquired experience, training, skills 
or aptitude. 

(c) Individuals v.'hose age exceeds the 
established ma.ximLm1 age are ad;·rtitted to the 
progra~n, where· such action is necessa...]' to 
assist the prCKJram's sponsor in ad1ieving its 
affirmative action obligations. 

3. S1:>2cific Affinm.tive Action Steps. Eae:lt con­
tractor arid subcontractor sh-ali-riB.ke every good faith 
effort to attain its goals within its tirretables and 
shall institute a;<y or all of the follONing specific 
affirma.tive action steps and others that may be 
necessary to this end: 

(A) Notir; community organizations, minority 
outreach organizations, local governrrent employ1rent 
agencies a..'1d t11e State Errployme:nt Service that it 
has employnEnt oprA)rtunities available a..~d shall 
rn ... unta.i."l records of the organization 1 s response. 

(B) Maint.ai.n a file of the ncure 1 address a..'1d 
social security nurrber of each minority a..'1d female 
worker referred from all sources, as well as a record 
of what action was taken with respect to each such 
referred worker, and whether the w-orker was sent to 
the LU1iOn hiring hall for referral to WOrk. r1~1e 
reasons for failure to enploy or to send for referral, : 
or for terroination of employrnent shall be docurrented 
in the fileo 

(C) Develop on-t."h.e-job training opportunities. 
It shaH participate in training prograY.J.S -v,;hich have 
govenmEnt approval, and assist in any association 
or errployer~group training programs releva_nt to the 
contractor's employee needs con.siste.nt with its ob­
ligations hereunder. 

(D) Disseminate its EEO r:olicy within its own 
organization tJ1rou<:;·h policy manuals, company news­
papers, crrmual reports, etc. i by conducting staff, 
enployee and l.mion represent.E<d_ves' rreetJngs to e.x­
p.lain and discuss the polic...y; by posting of t..'"le 
polic...y; and by specific review of the pclicj with 
minority and ·ferre.le e.r;1ployees and their st.r.pervi.sors. The e..'"lr 
ployer shall instruct any e..'Tployee who has the 
authority tD make hiring decisions , and all super-
visors, of their resrxmsibility to implercent the 
employer's obligations heretmder. 

- 7 -
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(E) Disseminate the ELO policy extemally by 
informing and discussing it with all recruitnent 
sources; by advertising in news m:~dia, s:pecifically 
including minority news rreclia; and hy notifying and 
discussing it with all subcontractors and suppliers. 

(F') Make specific recruit.rrent efforts directed 
at all minority organizations, trade schools, second~ 
ary schools, minority recruitrr-ent organizations and 
minority training organizations, within tJ1e cuntractor' s 
recruitnent area. 

(G) Cont.inually inventor_{ and evaluate all 
minority and female :personnel for promotion opp::lT­
tlmities and encourage minority a1·1d fe.:.mle employees 
to seek such op}:X)rtuni ties. 

(H) tviak:e certain that all facilities and company 
activities are non-segregated. 

(I) Actively a'1d affinratively solicit b.ids 
for subcontracts from clisadv&'> taged subcont.ractors 
engaged in the trades covered by these provisions, 
including circulation of minority cont.ractor asso­
ciations, and maintain records of these efforts. 

4. Trainees 

(A) Where practical, trainees sha1l be employed 
and said trainees shall be n.::gistcred in ar. on-the­
job training program approved by an agency of the 
Sta·te of New York, a local unit of ·governrrent or 
the federal govenurent. The number of t.raining 

. positions and le.ngth of traininq periods shall be 
set forth in tl1e affirrrative action program. 

(B) In the event tl1at the hours of trainee 
utilization are less t.'Lan required the contractor's 
c'O!lfJe.nsation will be decreased by an anount equal to 
the wages and fringe benefits which would have been 
paid to b'1e trainees had they teen 8.-rployed, at a 
rate equivalr-.mt to that of first term trainees. 

(C) Entry wage rates shall be not. less than 
the wages and fringe benefits paid to apprentices in 
a registered apprenticeship program in that occupation 
and lal:or area or: 1 if no such regi.sten:-0 procJram exists, 
not less t.han 50 percent of jo).lmeyman 's wages and 
fringe benefits. Increments in wage rates shall be 

- 8 -
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at least as frequent, and in sud1 aTIDunts, as for 
registered apprentices, or, vmere there i.s no 
apprentice program, consiste.nt -v;ith the practice 
in the industry for new entrants. 

(D) The c..·ontractor and subcontractor shall 
ai:terrpt to -provide continuous employrrent for trainees 
after the corr:pletion of the contract, tD enable them 
to complete their c:ourse of, training. 

(E) J~e contractor and subcontractor shall 
refer, recomrrend and sponsor for union rrerrr....ership 
any of-its trainees who can perform the duties of 
a qualified journeyman or who have been certified 
by the training program as having successfully 
conpleted the course of training. Such trainees 
shall lJe paid full journeyrran wages a'1d frinqe 
benefits wnether or not union rrenbership is granted 
after such referral, recanmendation or sponsorship. 

(F) Where a State or State-assisted c:on-tract. is 
~~rfol~d in the geographic area of a local govern­
rrent which administers an on-the-job training program 
in the building and construction trades, tJ1e con­
tractor shall participate in such program. 

5. ~~nority and Fernale (Sub) Contractors and Busi1·1esses. 

(A) LVery contractor and State-assisted applica'lt 
a\varded a construction contract in excess of $100,000 
shall, where practical, mike gcod fai t:h effort.s to 
ut.ilize fenule and minority (sub} contractors and 
businesses in the per£orrr._"'>J1Ce o.f the contract and in the 
p:rocuren~nt of c~nstruction and related materials, as 
wen as in the ancillary services required durinq c..~n­

st:ruction. 

(B) ·r::very such contractor and applicant shall 
notify the contracting agenC'J mat it has tin-ely so­
licited at least t..r1ose qualifie..i rninori ty ente,rprises 
listed by the State Department of Connerce, Office of 
J:.tinority Business Ent.erprise, and by the local Regional 
Office of tJ1e United State Sm."lll Business Administration 
and shall report, in such form as required by the ascc, 
the results of such efforts." 

"(c) General 

L In the event a contractor or subcontractor 
""no has received an exenll:ltion in accordance -v;ith Article 
V ceased to participate in a ne9otiated affimative 
action plan approved by the Comnissioner of Huma.n 

) , 
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Section 5. 

Eights, or approval of said plan is withdrawn or 
discont_imied, said contractor or subcontractor 
shaH be deerred to be ccm:nitted to the affim~:tti ve 
action requi.rerrents of this section for the rerra.in­
ing period of t.'1e contract or sulxxmt_ract. 

2. Any contractor or subcontractor subject 
to the requirerrents . of these conditions vlho, together 
with the lator organization wit.() whom it has a collect­
ive bargaining agreen€nt subsequently beconEs a 
signatory to a negotiated plan in its gec·graphic 
area, either individually or through an association, 
ma.y thereby m,~et its requ.Lre.'U2Dts under these pro­
visions for any trade cow~red by such plan if approved 
pursuant to Section 1: provids>d, however, that the 
OSCC first determines that said contractor or sub­
CX)ntractor is not in violation of these provisions 
and tl1at said contractor or subcontractor, or t,"Je 
labor: organization witl-1 whom it has a collective 
bargaining agreerrent is not subject to a court order 
w1der Title VII of the 1964 Civil Rights Act o_r under 
Article 15 of the Executive l.aw or under any State 
or local civil rights law." 

(d) Lcx.:al and area programs 

If the performance of t>w contract is subject to 
a local or federal affirmative action program or the 
(sub) contract.or is participating in an approved area 
plan, as provided in section 1, the C6CC rnay direct 
that G.'1e bid conditions and/or the prograrn as required 
therE'"in shall apply in lieu of the rs1uire1T12nts of 
sul:xlivisions (b) and (c) of this section. 

Conpliance Rerx)rts 

(a) Eve.1.y contractor perforrning a Sta·te or State-assisted 
contract shall file, and shall cause each of its subcontractors to file, 
a corrplianoe report at least n:onthly 1 in such form a.'ld contair.ing such 
information as the OSCC rray prescribe, including the narre of any supplier 
of gClC'ds or services of over $10 , 000 who errploys over 50 people. Said 
report shall be filed witl1 tl1e State contracting agex1e:y within 10 days 
of t.~e close of the re)Xlrting per·iod, ar1d a copy thers'Of shall be for­
warded promptly by the ageilcy to the OSCC. 

(b) Unless exc.t11f-'ted in accordance with Articl.e V of Executive 
Order 45 (1977), all facilities of the contractor wiL~in tl1e State of 
New York shall be included in such reports. 

- 10 -
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Section 6. Duties of State Agencies 

(a) State agencies shall include or cause to be .included in 
every State and State-assisted construction contract and subcontract 
hereafter entered into, and the bid docurrents therefor, the folla.,ring: 

l. 'I'he provisions contained in (a) through (f) 
of Section 3. 1 of Articlt~ III of Executive Order 
45 (1977); and 

2. 'l'he provisions contained in subdivisions (a) 
through (c) of Section 4 her-ec-Jf, or 1 if so directed 
by the CSCC pursuant to Section 4 (d), a reference 
to federal local bid conQitions as provided in 
section 1' hereof; and 

3. 'I'he provisions c--ontained in Section 7 hereof; 
and 

4. The pmv.1.s.1.ons contained in subdivisions (a) 
and {b) of Section 5 hereof; and 

5. State-assisted construction contracts only, the 
provisions contained in subdivisions 4. 2 and 4. 3 of 
Article IV of Executive Order 45 (1977). 

(b) State Agencies which approve or award State or Stat.e­
assisted contracts involving con..struction 1 shall for;.;ard to OSCC announce­
n-ents or identificat..ion of apparent low bidders for bid contracts or the 
narres of proposed contractors for non-bid contracts; copies of the af­
firrnative act.ion program submitted by the apparent lCM bidder c.nd pro­
spective subcontractors; names of contractors declared nonrespons.i.ble 
for failure to submit an acceptable affirmative action program; copies 

'' 

of a...'ll1.ouncerrents of contract awards; copies of comrrencme..."'1t of work orders; 
copies of application for approval of all subcontractors; ar;d copies of 
a.9ertc..y contract status reports. 

(c) State contracting agencies shall not award a11y contract or 
approve ar .. y subcontractor for worJ.: until the contractor or subcontracto.r 
has submitted an affirnative action program approved by the OSCC. 

(d) Failure of a contractor or subcon-tractor to stibiT'i t. an ac­
ceptable affirmtive action program prior to award of the contract shall 
result in said {sllb) contractor being declared nonresponsible by the OSCC 
and/or the cont..racting aqenC'J. 

(e) State Agencies shall obtain the compliance reports rEquired 
by Section 5 and promptly forward copies thers'Of to the oscc. 

(f) State contracting agencies shall provide vtritten on~-site 
oonfirmation of all compliance reports, and shall fHe suc.h additional 
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reports on corrpliance as the OSCC rray reqt1-i..re. State contracting agencies 
shall be resr:onsible for the accuracy of conpliance reports, and shall 
attest to tlieir veracity in writing through the resident. engineer or other 
designated personnel. 

(g) 'I'he OSC.'C m;1Y ass1.:.rrre or reassurre jurisdiction over any rtBtter 
referred. by it, or :ma.y revoke any delegation of duties made by it, to any 
State agency if the OSCC considers it.: necessary or appropriate .to the 
ad1ievenent of the purr.t:XJses of Executive Order 45 (1977). 

Section 7. Sanctions ill1d Re~edies 

(a) The Com:nissioner of HurTklil Rights shall direct a.'ld the con­
tracting agenC'J shall irrq::ose on contractors and subcontractors failing 
to corrply with the contract provisions and the affirrrati ve action. require­
n~nts of Executive Order 45 (1977) and these regulations, such 
sanctio:r..s and renedies as the Corrmissioner deems advisable arrDng those 
specified in l~>:ticle VII of the order, in accordance wi tll. t.lte procedures 
specified herein; provided, however, that v;here a State-assisted contract 
is awarded by an agency of a local goverrurent to wi1ich Section 1 hereof 
applies, the detennination to irrpose sa.'1ctions may 1 wi D.'l OSCC approval, 
be made by the local govemrne.'1t for non-compliance with its affirrrative 
action program and such sanction.s shall be in accordance wi t.l) said local 
affirmative action program, as set forth in the contract; and further 
provided that the OSCC shall in:1p0se the appropriate sanctions if the 
local goverPnent fails to act. 

(b) Contractors shaH be responsible for b'le compliance of 
their subcontractors regardless of tier. Failure of its subcontractor 
to comply with the require~nts of Executive Order 45 (19TJ) or these 
regulations may be grounds for the irrlf:-Y.Js.i tion of sactions and 
rerrcdics aga1nst a contractor. Contractors and subcontractors may not 
ent.er into a.'1y contract or contract m:xiification with a contractor de­
barred from State and State-assisteci. construction contracts. Tne c.-on­
tract.or shall carry out such sanctions against its subcontractors as 
directed by the oscc and i.rrposed by the contxacting agency. Jl:ny contractor 
who fails to carry out such sanctions shall be deen~d to be in non­
conpliance and shall itself be subject to these sanctions. 

(c) Procedures. No sanction pe:nnitted under Section 7.1 of 
Executive Order 45 (1977) shall be imposed on a contractor or subcontractor 
without affordin-g an OPlX)rtuni ty for a hearing. 

l. ;, contractor or stlbcontractor aqainst 1Nhom 
sanctions are proposs>d by tl1e oscc or by a contracting 
agency with the approval of the OSCC shall have 
written notice thereof aDd of t."le reasons there-
fore, and shall be furnished with a copy of the 
a'larges preferred against it. 'I'he contractor or 
subcontractor shall be allov;ed at leas-t t::.-10 weeJr.s 
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to ans~r the charges against it in writing. During 
this perio:1, OSCC and/or the contracting agency shall 
nBke reasonable efforts to secure conpliance by rreL~ods 
of conference, conciliation, rrediation, and persuasion. 
If at the end of said pericd, the OSCC continues to 
prefer said charges, a hearing U]:.'On such charges shall 
be held within seven days thereafter by a person 
designated as a hearing officer by the Commissioner 
of Human Right.s in writing for that purpose. The 
hearing officer shall be an attorney licensed to 
practice law in the s·tate of New York. 'I'he con-tractor 
or subcontractor against whom charges are preferred 
rray be· represented by coLU'!Se1, .? .. .nd rray surrrron witnesses 
in its be.half. 'Ihe burden of pr-oving non-co~:J.liance with 
the contract shall be on the OSCC. Conformity to 
tecJ1r..ical rules of evidence shall not be required. 
'l11e hearing officer shall make a record of such hearing 
which, witl1 his or her fjndings concerning the charges, 
oJ1d his or her recornrrendation, if any, concerning 
sanctions, shaH promptly be referred to the Corrmissioner 
for revie.<1 and decision. 

2. Failm·e of t.'1e contractor or subcontractor to rreet 
its goals shall shift to it the requirell€nt to corre 
forward \vith evidence to show that it has instituted at 
least the specific affi.t1TI..."ltive action steps and tl1e 
t_ra_inee requirem::-nts of Section 4 hereof and has m:1de 
every gcxx:l fai t.h. effort thereby to achieve compliance 
with the affiruutive action requirerrents of the con­
tract and the prograrn. 

3. It shall be no excuse for .the failure of a con­
tractor or subcontractor to ITEet the minority utilization 
goals that the union with \<ihich it has a collective 
bargaining a~jTeenent p1:oviding for exclusive referral 
failed to refer rrtinori bJ ernployees. Discrintination in 
referral for e'llployment, even if pursuant to provisions 
of a collective bargaining agree...ment is prohibited by 
law. It is State policy that errployers have a resrons­
ibility to provide equal employment opporb1nity if tl1ey 
wish to participate in public cont.ract..s. To the ex-
te.nt they have delegated the responsibility for son-e. 
of their ernployn-oent practices to a labor orga."lization 
and, as a result, are prevented from rreeting t.~eir 
obligations pursuant to Executive Order 45 {1977) such 
employers carmot be considered lo l.:>e in compliance. 

4. Pronptly after receiving the report of the hearing 
officer, the Comni.ssioner shall issue findings and 
direct the inposition of any appropriate sanctions 
pe.nnitted under Exec'utive Order 45 (1977). 
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(d) 'l'he procedures contained in subdivision (c) of this 
section shall apply to the irrposition of sanctions against applicants 
for State assistance as provided in subdivision 4. 3 of Article IV of 
Executive Order 45 (1977). 

Section 8. Separability Clause 

_ If any part or provision of t.11ese nigulatiqns or tl1e 
applica·tion thereof t...o any person or circ:urrstances be adjudged invalid 
by any court of corrpetent jurisdiction, suc'1 judgrrent shall be confined 
in its operation to the part, provision or application directly involved 
in the controversy in which such judgment shall have been rendered and 
shall not affect or impair the validity of the re..n-ainder hereof or the 
application then~f to other persons or circumstances. 

Section 9. Incorporation by Reference 

These regulations shall be cor..sidered to be part of every contract 
and subcontract subject to Executive Order 45 (1977), tvhether or not 
they are physically incorporah.-">d in sudl contract. 

WEI~N1;:R H. KRA1.'-lARShY----~--- . 
Comnissioner 
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PEGU.Ltl.TIONS OF 'TI-lE CO!'lt1ISSION"ER OF Tl-if: 

SP&"'E DIVISICN OF Htl!'·J .. l;J>J RIGHrS 

PURSUA..-~n· TO EXlD.ITIVE ORDER NO. 45 (1977) 

FOR STA11·~ AL'lD STATh'--i\SSIS'I'ED No:J-CCNS'L'RUCI'ION CG-YrRT-CfS 
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REGULATIONS OF THE CCMMISSIONER OF 'l'fi"E 
STATE DIVISION OF B:Ul&\:t.:I RIGH'I'S 

PURSUANT TO EXECUTIVE ORDER NO. 45 (1977) 
FOR STATE 1\ND S'fl'>.'l'E-ASSISTED t'.TON-C'ONSTRUCTION CONTRAC"l'S 

Il.xercising the authority vested in rre b"y Executive Order 45 
(1977) and by. Secticn 295.9 of the Human Rights Law, I hereby p.romul­
gate thP. resulat:l.ons set forth below. 

REGL'LA'J':CONS OF 'I'HE CGllt'.liSSIONER OF THE 
S'l'Nl'E 'DIVISION OF I-llii'-WJ RIGHTS 

Pti'RSUAt"'T' 'lD E,'\EX.vTIVE ORDER NO. 45 (1977) 
FOR STJI.'l.,...i: AND STA'I'C-ASSISTED J\l()[\J-CQNSTRUCTION CON'i:'R~CI'S 

Section 1. Defini tion..s 

In addi-tion to the terms defined in Executive Order No. 45 
(1977) for the purpose of these rules and regulations: 

(a) Contractor - any person or entity en-playing 50 or rrore 
persons who bid.s for, applies for, or who is awarded a State or State­
assisted prine contract, for other than consLruction; provided, how­
ever, that this shall not apply to any cuntract for less than $SO, 000 
exc'ept as to those contractors who have contracts v-'hich, in t.lJ.e current 
12-month period, totaL or can reasonably be E:;xpected to total $50,000 
or rrore. Contractor shall also include any financial institution which 
se:rves as a dq:)Qsitoly of State funds. 

· (b} Subcontractor - any person or entity employing 50 or rrore 
persons performing a subcontract of $10,000 or mxe under a State or 
State-assists>d prirre contract for other tl1u.n construction. 

(c} Ivti.nority - includes Blacks, Hispanics (non-Europea'l) , 
Asian AirericeJJs and lill'erican India'1S. 

(d) Labor area - that geographic area from whicl1 an errployer 
can reasonably be expected to recruit, and fr::om ·which errployees can 
reasonably be ex_r...ect.c"<l to travel to work, without c.hanging their p.lace 
of reside,'lce. 

(e) Underutilization - the en-plo:yment of fewer minorit'! group 
persons or wo.rren in a particular job classification or fw1ct..ion ban would 
reasonably be expect<:;~i by their availability in the labor area. 

(f) Apprentice - a person registered in a bona fide apprentice­
ship program registerE:.'<l with the U.S. Depart'lent of Labor or with the 
State Depari:Jrent of Labor. 

>. 
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{g) Minority and ferrale business - any fi:t:m that is owned 51 
perce.'lt or nore by won-en or by a rrenber or merrbers of· a m.inori ty group. 

Section 2. Contract Pro·visions 

Pu...""Suant to Articles III and IV of Exec:-utive Order 45 (1977) 
every State and st..,.te-assisted contract and subcontract for· other than 
construction, except those referred to in subdivision (c) of this section, 
and the bidding doctm-ents or other solicitations of prosr:ective contract­
ors therefor, unless exempted under Article V of said Executive Order, 
shall contain sul:division.s (a) and (b) hereof, as follows: 

"(a). A contractor identified as an otherwise qualified 
lo.v bidder or prospective contractor must submit to the State contracting 
agency prior to the fin.:1l award of the contract, and prospective sub­
contractors prior to their approval by the agency, a written program of . 
affirmative action to ensure the opportunity for equitable participation 
of minority group rrerribE:?rs and worren in those activities of tJ1e contractor: 
whid1 are subject to Executive Order 45 (1977) whid1 inclm'les all its 
other non-construcb.on contracts within the State of nev,r York during the 
life of the State contract. No contract way be awarded until said program 
has been approvs-d by the OSCC. Failure to subrrit a_ satisfactoxy a.ffinn­
atiw: action program shall constitute a nnterial depa,.---ture from bid re­
guirerrents and the contractor may be declared nonresponsible. All 
affirmat.ive action programs shall fulfill the requirements of subdivisions 
(l) through (6) of paragraph (b) of this section." 

'; 

"(b). Require.rrents of affinnati ve action programs. 

l. The (sub} contractor shall S\Jbmit a written 
analysis of all job classifications, job groups and 
job titles, both current and projected during the 
life of this cont.ract. It shall include a staterrent 
of present and projected (i) openings for hiring and 
prorrotion of all enployees in specific job categories 
at each wage rate within each level of employrrent and 
according to major organizational units, <:md (ii) data 
indicating ti1e ethnici ty of all employees in specific 
job categories at each wage rate within each level of 
ernployn12nt, and according to major organizational 
units, within the contractor's e.xrployee force. 

2. ~1here U1ere is underutilization of minority 
persons and won-en, the (sub) contractor will conmit 
itself to specific written programs which include 
goals and tirretables for increasing the pc.trticipation 
of minority persons and won12n at all levels of ern­
ployrrent and in all organizational units. 

A. 1he (sub) contractor shall make every gcod 
faith effort to attain it..s goals wit.~in the ti<'1e­
tables prescribed and shaH institute any or all 
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of the follaving affimtive a.ction steps 
and any others, as may be necessa..ry to ac­
complish this end: 

(i) developrr-e..'1t of recruitJrent and outreac'l 
prograrns for minority group persons and wornen; 

(ii.) a t..lJ.orough evaluation of current hi.cing . 
and prorrotion criteria and the substitution 
of validated criteria where required; 

(iii) restructuring of job classifications, 
groups, titles a'1c1 lines of prc:.,gr:ession to 
assure appropriate job assigTll-n?nt and maximum 
up;vard aild lateral mobility within t.>:te em­
ployrrent stru.cturei 

(iv) establishnent of a career developrrent 
file to aid in the identification of minority 
group persons and warren eligible for personnel 
action ·to expand t.lJ.eir career opPJrtuni tie.s ; 

(v) review of wage stru.cture to rerrove in­
equities in salary differentials whic'l are 
not the result of se.'Jiorit.y or rrerit; 

(vi) establisb.:-nent of or participation in 
training progra.rrB and career c..-ounseling to 
facilitate employrrent and prorrotional oppor­
bmi ties for minority persons and waren; 

(vii) development of an affirrrative action 
file for maintaining resun€s and applications 
of minority group persons and 'domen; 

(viii) developrrent of internal nnnitorinq 
proced1.:rres to assure the effective partici­
pation of managers and supervisors in i.m­
plenenting tl1e affirnBtive action progra~; 

(ix) dissemination of information on the af­
firnative action procjram wit.'1i.T1 tlie contractor's 
a~ organization tl<rough policy manuals, 
coiTpany ne.Nspapers, annual reports, etc. ; 
by conduct.i..ng staff, errployee, and union 
representatives' rreetings to explain &'ld 
discuss the policy; by posting infonration 
on the affimati ve action prog>.:am and by 
specific review of the program with rninori t-y 
errployees , ferrales and t.heir supervisors; and 
by instructing any errployee who has the aut.:'lori ty 
to rnake hiring or prorrotions, and all su-;:er­
visors, of their resr.JOn..sibili ty to inplerrent 
the ernt;loyer's obligations under tl1is affirrrr 
ative action program; 
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{x) r.osting of ti>'Tely notices of all job open­
ings listing qUalifications and job duties~ 

(B) 1:'1e steps listed in tllis subdivision are 
illustrative only and are not intended to limit 
affirmative action techniques t-hat may be 
necessary to rrodify or expand current r:olicies 
and practices, The contractor shall also elirni­
nate any practices which are identified as 
cliscrirninatory. 

(C) Good faith efforts to implement L~ese af­
firrrati ve action steps shall be evaluated during 
the- perfommce of t,>:e contract with reference 
to the progress made to overcorre a..'1y UI1der­
utilization identified. 

3. I'm ere no underutilizabon appears as a result 
of the analysis undertaken pursuant to subdivision 1 of 
this paragraph, t.'J.e (sub) contractor agrees to r:aintain 
at least it.s cuaent level of utilization of minority 
persons ~~d warren in its workforce. 

4. Ge..11eral. 

(A) Tne affirrnc'ltion action program shall specify 
the unions or other ernployee Or<.Janizations to · t,~'hich the 
{sub) contrac-tor's errployees belong. Upon r8:Juest of 
the OSCC, t.'le (sub) contractor shall provide a co_r.,y of 
any Clrrn~nt agreerrent with a union or e.rnployee asso­
ciation whic~ affects s1-plazment policies &1d practices, 
and any ne.v agree:rrent as negotiated. 

(B) 'Ihe (sub) contractor shall designate a company 
official to effectuate its e.:::.rual el>-ployment opportunity 
and affirmative action policies. 

5. (A) Every contractor and State-assisted 
applicant awarded a contract for other than construc­
tion, in excess of $100,000, shall, w'here practical, 
utilize mino.ri ty and female businesses in the perfo.rm­
ance of the contract and in materials-supply contracts. 

(B) . E-llery such contractor and applicant shall 
notify the contracting agency that it has solicited 
at least those qualified rrinority enterprises listE.>d 
by the State Department of Corrurerce, Office of Jv';inority 
Business Enterprise, and by the local Regional office 

- 4 -

0846 



1977-02-01; A Fleisher to Hon Lasker- Proposed 
Reg State and State Assisted Construction Contracts -

certified 2017-08-09-1 doc 1 

of the United States Sm.>-11 Business Adm.ini­
stration and shall report, in such form as 
required by t.'1e OSCC, the results of such 
efforts." 

(c) If the contractor or s:.:ibcontractor is subject to <m 
affim.ative action progr.-am under federal or local law or regulation, 
the C6CC rnay approve s2.id pro9rarn, in whole or in part, if it msets 
at least the min~'11um standards contained herein. In suc.'1 case, the 
provisions contained in said program shall apply in lieu of the rE."-]Uire­
n-ents of subdivisions (a) and (b) of this section. 

section 3. Comp 1ia:·1ce Reports and ReC?_Fd KeepL"1g 

(a) EveDJ contractor performing a State or State-assisted 
contract shall file, and shall cause each of its st1bcontractors to file, 
a compliance progress report quarterly unless required rrore :treque.'1tly 
by the OSCC, in such form and containing such information as the OSCC 
may prescribe. Said rep:Jrt shall be filed with t'le State contracting 
agency within 10 days of t'le close of t'le reporting period, and a copy 
thereof shall be forwarded prorrptly by the agency to the C6CC. 

{b) Unless exempted in accordance wi t'l Article V of Executive 
Order 45 (1977), all facilities of the contractor within the State of 
New York shall be incl-uded in such ret-X"lrts. 

(c) Ever_{ non-exempt contractor sh.all obtain and keep on 
file for revi·~ by the OSCC a separate affirrrative action program of 
the form and substance sr.->ecifi.ed in subdivision (b) of section 2 hereof 
for ead1 subcontractor doing substantial business vJ.i th the cont.ractor. 

(d) :t.very non-exerrpt contractor and subcontractor shall advise 
tlte OSCC of all discrirnin..."l.tion-related consent decrees, court :rulings, 
a&ninistrative findings and/or conciliation agreen-ents pertaining to it, 
and upon request shall rra.k.e copies thereof available to the a;cc. 

Section 4. Duties of State Agencies 

(a) State agencies shall include or cause to be included .in 
every State and Stc"Jte-assisted contract and subcontract for oL'ler than 
construction hereafter entered into, and the bid doctrrnents therefor, 
the following: 

l. 'I'he proVJ..sJ..ons contained in sulx"..J.visions (a) through (f) 
of Section 3.1 of Article III of E..-...;:ecutive Order 45 (1977); and 

2. 'I'he provisions contained in subdivisions (a) and (b) of 
Section 2 hereof; or, if so directed by the OOCC pursuant to Section 2(c), 
a reference to federal conditions in lieu thereof. 
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3. The provisions contained in section 5 hereof; cGtd 

4. The provisions contained in subdivisions (a) through (d) 
of Section 3 hereof; m1d 

5. State-assisted contracts only, the provisions contained in 
subdivisions 4. 2 and 4. 3 of Article IV of Executive Order 45 (1977); 

(b) State agencies which approve or award sta·te or· State­
assist.ed contracts not involving construction, shall forward to OSCC 
copies of the folla.ving v.tlere utilized: announcerrents or ide."'"ltification 
of lav- bidders for bid contracts or the narres of pro}_X)sed contractors for 
non-bid contracts; copies of a.r1nouncements of contract awards; copies of 
the affil:rrative action prograin submitted by the approved lo.v bidder and 
prospective subcontractors; ncures of contractors declared nonresponsib.le 
for failure to submit an accEptable affirrnc.l.tive action program{ copies 
of comrencerrent of work orders; copies of application for approval of 
all subcontractors; and copies of agency contract status repor....s. 

(c) State contracting agencies shall not award any contract 
or approve any subcontractor for work until the o:mtractor or sdxontractor 
has submitted an affinnat.ive action prograrn approved by the OSCC. 

(d) Failure of a contractor or subcontractor to submit an 
acceptable affirm:::ttive action progra,11 shall result in said (sub) contractor 
being declared nonresrJOnsible by the OSCC a.;'id/o:r: the contracting agency. 

(e} State agencies shall obtain the conpliance reports r~""Uired 
by Section 3 a,.,d prorrptly forward copies thereof to t.'l.e OSC..'C. 

(f) When directed by the OSCC, State contracting agencies shall 
prov:i.de h'.ritten on-site confirmation of all corrpliance report$, and shall 
file sue:'1 adcLitional reports on compliance as the OSCC ma.y require. State 
contracting ag0.nci.es shall be respoP~sible for the accuracy of sud! com­
pliance reports, and shall attest to their veracity in writing. 

Section 5. Sanctions and Rerredi.es 

(a) The Corrmissioner of Human Ric:hts shall direct zmd the con­
tracting agency shall :iirpose, on contracto.r~ and subcontractors failing 
to comply wi t'l the contrac·t provisions and t.he affirrr:ati ve action require­
:r.ents of Executive Order 45 (1977) and t.'lese ruJ.es and regulat.ions, such 
sanctions and rerredies as the Commissioner deerrs advisable am:::mg those 
specified in Article . VII of the order, in accordance wi t.'l. the procedures 
specified herein. 

(b) Contractors sh~ll be responsible for G'"le campliaJJce of 
their subcontractors. Subcontractors shall be liable for non-cor:pliance 
to both the contractor and the contracting age.nc:y. Failure of a sub­
contractor to corrply with t.'"le regu.i.rernents of Executive Order 45 (1977) 

- 6 -

0848 



1977-02-01; A Fleisher to Hon Lasker- Proposed 
Reg State and State Assisted Construction Contracts -

certified 2017-08-09-1 doc 1 

or these regulatio.r~ may be grounds for the iJTp:>sition of 
sanctions ;;md rerredies against the subcontractor or its contractor. 
Contractors and sur...contractors may not enter into any contrac·t or contract 
modification with a contractor debarred from Stnte and State-assisted 
oon.o;truction contracts. The cont..xactor shall carry out such sanctions 
against its subcontractors as directed by the CBCC and inposed by the 
cont:ract:ing agency. Any contractor who fails to ca..-yyy out such sanctions 
shall be deerred in non--compliance and shall itself be subject t.o these 
sanctions. 

(c) Procedures. No sa..'1ction permitted under Section 7.1 of 
Article \'II of Executive Order 45 (1977) shall be inlfXJsed on a contractor 
or subcuntractor ~i thout affording an opportunity for a hearing. 

1. A contrac·tor or subcontractor against whom sanctions are 
proposed by the CBCC or by a contracting agency with the approval of t'1e 
C6CX:: shall have wri·tten notice thereof and of the reasons therefor, and 
shall be furnished with a copy ·of the charges preferred against it. The 
c..untractor or subcontractor shall be allo.\led at least two wee.>:s to answer 
the charges against it in writinq. Durinq this period, C6CC and/or the 
contracting agency shall w.ake reasortable efforts to secure corrpliance by 
rrethcx.'ls of conference, conciliation, mediation and persuasion. If at the 
end of said perio:l, the OSCC continues to prefer said u'"larges, a hearing 
upon such charg•2s shall be held vli thin seve...YJ. days tb~reafter by a person 
designated as a hearL'1g officer by the Comrrrrssioner of Ht~ Rights in 
vrriting for that purpose. 'l'he hearing officer shaH be an attorney licensed 
to practice law in the State of New York. The contractor or sur...contractor 
against whom charges are preferred may be represe.ntE:-d by counsel, and may 
surmon witnesses in its behalf. The burden of proving non-compliance with 
the contract shall be on the OSCC. Conforrni ty to technical rtues of 
evidence shall not be required. 'I'he hearing officer shall lT'.ake a record 
of such hearing \vhich, with his or her findings c'Oncerning the charg<'?S, 
a..YJ.d his or her recom-rendation if any conceD'.ing sanctions, shall prorn;-0tly 
be referred to the Commissioner for review and decision. 

2. Failure of the contractor or subcontxactor to rreet its 
goals shall shift to i·t t..'l.e requirerrent to shod tl1at it has instituted 
at least the affim:lti ve action steps contained in Section 2 hereof and 
that it has rrade every gco:i fait.'-! effort t..IJ.ereby to ac'1ieve corrpliance 
with the affirmtive action require."n2..'1ts of the contract. and the prosTarn. 

3. It shall be no excuse for t..'l.e failure of a contractor or 
subcontractor to rrcct its affirmative action obligations tlmt the union 
wi t.h which it has a collective bargair,ing agreerrent providing for exclusive 
referral or other agency or organizat.ion utilized for job referrals, 
failed to refer rninori ty enployees. Discrimination in referral for e.m­
plO)'Ticnt, even if pursuant to provisions of a collective bargaining 
agreerrent is prohibited by law. It is State policy that errployers have 
a responsibility to provide equal employment opportunity if they v?ish to 
participate in public contracts. To the extent they have delegated the 

- 7 -
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responsibility for some of G~eir employment practices to a lat)Qr organ­
ization or other agency and, as a result, are prevented from rreeting their 
obligations pursuant to Executive Order 45 (1977), such employers cannot be 
considered to be in conpliance. 

4. Prorrptly after receiving the reJX)rt of tl1e hearing officer, 
the Corrruissioner shall issue findings and direct t.he ilT!fX)Sition of any 
appropriate s&'l.ctions permitted under Executive Order 45 (1977}. 

section 6. Separability Clause 

If any part or provision of these rules and regulations or the 
application thereOf to a;·1y person or circumstances be adjudged invalid by 
any court of competent jurisdiction, such judgrrent shall be confined in 
its operation to the part, provision or application directly involved in 
tlle controversy in which such judgrrent shall have been rendered and shall 
not affect or inpair the validity of the remainder hE>..reof or the appli­
cation thereof to other person.s or circumstances. 

Section 7. Inco:q:oration by Reference 

'Ihese regulations shall be considered to be a part: of ever:{ 
contract and subcontract subject to Executive Order 45 (1977), whether 
or not they are physically incorporated in such contract or subcontract. 

WERNER H. :l\:RN'W,RSKY 
Corrmissioner 
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DEPARTMENT OF LAW 
QEOl'!C\!! D. ZUCKfi:AMAI'i 

Aiii!!lll'I'A!<!'i' A'i"i'-.. S:'S' ~i!:NS:~k!. 

A~~lll .. S:V l.ilii!~IIA~ TWO WORLD TRADE CENTER 

NEW YORK .. N.Y. 1(1()47 

'f!!Mil>-1'1~• 41!!1-'?412 

l~ CMA!IIlll& el" el\11!,. IIHU•'I''i! i!:IJI'Iii!M.I 

Re~ Percy v. Brennan 
73 Civ. 4279 

Han . .Morris E. Lasker 

April 7 1 1977 

United States District Judge 
Southern District of New York 
United States Courthouse 
Foley Square 
New York, N.Y. 10007 

Dear Judge Lasker: 

In December, 1976 Your Honor once more extended 
jurisdiction in this action for the purpose, as 
originally set forth in your order of February 24, 
1975, of receivingt reviewing and ruling upon any new 
affirmative action program for public construction 
in New York City entered into by any defendant in 
this actions prior to its becoming effective. 
Accordingly, the State defendants have previously 
submitted to you and to plaintiffs' counsel copies 
of both Executive Order No. 45 and the proposed regula­
tions for State and State-assisted construction and 
non-construction contracts. 

I have now been advised that the State Division 
of Human Rights has completed public hearings with 
regard to the proposed regulations implementing 
Executive Order No. 45. The period within which 
written comments regarding the proposed regulations 
may be submitted by the public has also been com.pleted. 
The State Division of Human Rights is currently reviewing 
the testimony and comments in order to determine whether 
any of the procedural modifications to the proposed 
regulations suggested therein should be adopted. 

0851 



1977-04-07; Lefkowitz AG to Lasker Request 
Laskers Comments on Approach to Affirmative 

Action- certified 2017-08-09-4 doc 6 

To: Hon. Morris E. Lasker 
Re: Percy v. Brennan 

April 7, 1977 
---~--------2 

Before such changes, if any, are made, and before 
t.he proposed regulations are officially promulgated, ltJe 

respectfully request Your Honor's comments upon the 
basic approach to affirmative action that is reflected 
in the proposed regulations. If Your Honor concurs 
in the substance of the proposed regulations, it is 
respectfully suggested that an order approving the 
proposed regulations and dismissing this action as 
against the State defendants would be a satisfactory 
resolution of this matter. 

ADF~pw 

Very truly yours, 

LOUIS J. LEFKOWITZ 
A-ttorney General 
By 

ARNOLD D. FLEISCHER 
Assistant Attorney General 

co: Isabelle Katz Pinzler, Esq. 
Robert Fiske r Esq. ·· 
Walter M. Colleran, Esq."" ... 
Robert G. Benisch, Esq. 
Robert J. Fink, Esg •.. · 
Beverly Gross, Esq. · 

0852 



1977-04-08; Judge Lasker to Fleisher re 4-7-77 
letter - other counsel to advise -

certified 2017-08-09-4 doc 5 

.:~l.:):t~o·1(1 ~;;!! Fls..~;tr:lc~h.er -~ E~~l ~ 
r~,,:l~;~iwtn:rrt !t:tt.r.::rtrv~y t:N!>nera:t 
~T;::~:-Y{"!:: ~}f;~~:rl:d ='J=:t~t:h1::~· C~r:tt{:?:~t 

t~h~:~t:~ ~loJ:--1:~ { t:-;;~~~:7 :tt:relc 1f)0:·=~ 7 

15-;t td1:i5:~ 1-e·tt:l:~t~ ::i· 

t~b:~=~~: z:;<*):)·m ·t:d· .a.:;~~J~~~.i~~~::::~· 1·~~1 
r az~ a.nJ~.~th::;· otilit:~r~r ::3:t::n;::n:g.{:~::: 1. 
~J~t -~~x:::.~JL 1 1 Ht1:l crf tJ~=!~ 1.1:::~ 

:t l -t:l~(3:r~. J~r~.:f:r~~:r:-n~ t:h~~ p.;:;1r\:i.~~~~:s 
:r~rlt'l1>=*~· l>:r{~(;-:~~:f:~~::~;t .. -:~~ ·to· t~m. 1fell~r:~~~;zil J,t1 f~J~~::.~ ?.~·1.!:-(:n.~~:;:~~*t.:r:;:.~~lt>::}£::: 
:~r ~:n.J · :::l=~:~ =~ (tr .i.t~~~~: :.: 

t:t1tt:!f(~~::? 
t:::f~ ~ !:~~?.*lx~ J.ln }{~lt:m ?it~m l~~h' ?: l~~:s<~ ~· 

"f:o-ll.~:)rax~ ~ JEe~~- (> 

I~(~t;:·~.l=:~{:}ll ;.: :F~i-=~~..:. 
·:::}-{ ·::~l~· 
.•:• ... : ... .; . .; . .;··.(. .:;. 

0853 



1977-04-13; W Colleran to Hon Lasker re 
Concurrence in Regulations- certified 2017-10-06 doc 17 

DoRAN, Cou.r::RAN, O'HARA,PoLuo 8c DUNNE, P. c. 

1140 Avr;NuE oF THE A~.LEHICAS 

)ORM L DO"liAN 

W~ol.~L7:E~ .M. CoLLBRA.N 

RIC"fiABfJ L O'RAR.t ... 

BE:NSDXCT J. POLLIO 

Jonw R. DDNJSE 

..HOE:f_:R'I .f.~ KENNEf.)Y 

Tu.oMAs J. Llx.:t:·r 
ALBERT Ll3ASES 

NEWYORK, N. y 1003<':i 

H-coo F RicCA,JR. 
•JOX{N t-.L 0TJX.L..LVA"}r 

... JosEP:tl Bo:K .. '-CORE 

JOHN R. URBAN 

ALAN ,J. REARDON 

.... JOH!-T F. },iJLI..S 

Wn.r.r :...:liS ll ::3:0LMEs. o:.JI?. 

Josnra H. !N·conVA1A 
WILLlA.N Ivf. S~t.:'il1NO 

Hon. Morris E. Lasker 
United States Court House 
Foley Square 
New York, N,Y. 10007 

212 98\'5 ~ 3737 

Re: Percy v. Brennan 
73 Civ. 4279 

Dear Judge Lasker: 

Ap:ril 13, 1977 

J.46l F HANWLIN 1\VJ:<:.Nrn~: 

(;AHDF.N CITY, N, Y, H530 

5.16 CH B·5757 

JULIUS FLLU:"PM.Al'l 

COUNSE.L 

We are in receipt of your letter of April 8. 1977 request­
ing a response from counsel to the letter of Arnold D. Fleischer, 
Esq., New York State Assistant Attorney General dated April 7, 
1977. 

Please be advised that we are strenuously opposed to the 
suggestion in Hr. Fleischer's letter seeking your concurrence in 
the proposed regulations at this.time. The New York Building and 
Construction Industry Board of Urban Affairs Fund, along with the 
leading labor and management state-wide associations in this 
fieldhave commenced an action against Gov. Carey to declare tbe 
issuance of Executive Order 45 as unconstitutional, illegal and 
void. It is our position that the Governor has exceeded his 
authority by entering ini:o the legislative field~ an area reserved 
exclusively for the legislature under the New York State Constitu­
tion. 

Page 1 of 2. 
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DORAN, COLLERAN, O'HA~A,POLLIO & DUNNE, P. C. April 13, 1977 

Hon. Harris E. Lasker 

In a similar situation the Court of Appeals of the State 
of New York upheld an action we brought against the City of New 
York invalidating its rules and regulations establishing affirm­
ative action programs containing quotas. Broderickv. Lindsay, 
39 N.Y. 2d 641 (1.976) . A second attenipt by the City was like­
wise ruled invalid (Matter of Fullilove v. Bea.me, N.Y.L.J,, April 
5, 1977), . 

Under the circumstances recited above we feel it would be 
most inappropriate for this court to act tintil the validity of 
the· Governor's action is resolved .. 

cc: Arnold D. Fleischer, Esq. 
Isabelle Katz Pinzler, Esq. 
Dennison Young, Jr., Esq. 
Robert G. Benisch, Esq. 
Robert J. Fink, Esq. 
Beverly Gross, Esq. 

Ve.ry truly yours. 

Halter M, Colleran 

Page 2 of 2. 
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THOMA'S J. L!.X..LY 

ALHET'I!' L BASES 

flTJOQ F RICCA,,JR. 

Jc•nN J. Sux.LrVAJ)l 
Jo-SEPH Bo~...::ACOl-t:S 

JDB.N R. ll__«f:!.,·· •. N' 

ALA'N ,J, H.:eaRDOI:r 

LJOH.N- F. Mn:Ls 
HoBER'.I' .]. AnRIGF:}.I_~-\. 

VliLl.IAM B. RoLHE::;, J.t't. 

,JosEPH M l: ... :coRvAZ..-\. 

\VILl.!A..M M. SA'!LNO 
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DoHAN, CoLLERAN, O'HAHA, PoLLIO & DuNNE, P. c. 

1140 .~VENUE OF THE AMEHICAS 

N:r;wYoRI<, N.Y. 10030 

April 13, 1977 

Hon. Norris E. Lasker 
United States Court House 
Foley Square 
New York, N.Y. 10007 

Re: Percy v. Brennan 
73 Civ. 4279 

Dear Judge Lasker: 

l4e:J fHAN.K.LlN /\VC~NHF; 

GAR DEl'£ CrrY, !<. Y. uco3o 

.JUL11JS R. LJ."f'J:->M.AN 

CO'G:N:5.£'::L 

We are in receipt of your letter of April 8, 1977 request­
ing a response from counsel to the letter of Arnold D. Fleischer, 
Esq., New York State Assistant Attorney General dated April 7, 
1977. 

Please be advised that we are stre.nuously opposed to the 
suggestion in Mr. Fleischer's. letter seeking your concurrence in 
the proposed regulations at this time. The New York Building and 
Construction Industry Board of Urban Affairs Fund, along with the 
leading labor and management state-wide associations in this 
field have corrunenced an action against Gov. Carey co declare the 
issuanc_~e of Executive Order 45 as unconstitutional, illegal and 
void. It is our position that the Governor has exceeded his 
authority by entering into the le.gislative field, an area reserved 
exclusively for the legislature under the New York State Constitu­
tion, 

Page 1 of 2. 
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DoRAN, CoLLERAN, O'HARA, POLLIO & DuNNE, P. c. April 13, 1977 

Hon. .Horris E. Lasker 

In a similar situation the Court of Appeals of the State 
of New York upheld an action we brought against the City of New 
York invalidating its rules and regulations establishing affirm­
ative action programs containing quotas. Broderick v .. Lindsay, 
39 N ;Y. 2d 641 (1976). A second atte.mpt by the City was like­
wise ruled invalid (Matter of Fullilove v. Beam.e:, N,Y.L.J., April 
5, 1977). 

Under the circums tance:s re:ci ted above we feel it would be 
most inappropriate for this court to act until the validity of 
the Governor's action is resolved. 

~JJYIC :mh 

cc: Arnold D. Fleischer, Esq. 
Isabelle Katz Pinzler, Esq. 
Dennison Young, Jr., Esq. 
Robert G. Beni.sch, Esq. 
Robert J. Fink, Esq. 
Beverly Gross~ Esq ;· 

Very truly yours, 

\IJalter :tvL. Colleran 

Page 2 of 2. 
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National Employment Law Project . 

April 15, 1977 

Honorable :tvlorris E. Lasker 
United States District Judge 
Sou·thern District of New York 
United States Courthouse 
Foley Square 
New York, New York 10007 

423 West /18th Street 
New 'lark, N. Y. 1002 7 

(212) 866-8591 

Re: P~r~y, et al. v. Brenn~n, et al. 

Dear Judge Lasker: 

As an attorney for the plaintiffs in the above­
titled action, I am writing this letter in response to your 
Honor's recent request for counsels' views on the suggestions 
of the s·tate defendants contained in their April 7, 1977 letter 
relating to the proposed regulations implementing Executive 
Order 45. 

As we have indicated in letters to Governor Carey 
and at public hearings on the proposed regulations, plaintiffs 
believe that 1 on paper, the proposed regulations for State and 
s·tate-assis·ted construction and non-construction contracts are 
adequate. However, the sufficiency of the proposed regulations 
cannot be assessed solely on the basis of the written document. 
Collateral pract.ical assessments must also be made. In this 
vein~ it has come to our attention that, to date, no funds have 
been allocated or budgeted for enforcement of these proposed 
regulations. 

Experience has demonstrated that without rigorous 
enforcement activities and tvatch-dog capabilit.ies even the best 
of affirmative action plans is virtually worthless. Therefore~ 
if Executive Order 45 and the proposed regulations are to have 
any actual, beneficial effec·t on the equal employment opportu­
nities of minorities on State and State-assisted construction, 
adequate staff and resources must be allocated for vigorous, 
centralized enforcement ac-tivities. 

While it is apparent from both the Executive Order 
and the proposed regulations that enforcement is envisioned, 
neither are clear, in practical terms, as to how it is to be 
effectuated. For example, Section 4(c) {ii) of the proposed 
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Honorable Harris E. Lasker 
April 15, 1977 
Page 2 

regulations specifically forbids a contractor to pursue the 
age-old "contract compliance" game of moving a single minority 
employee from job site to job site solely for purposes of 
paper compliance. Without adequate enforcement capabilities 
this and similar practices canno·t be discovered and ended, 
mere delegation of the duty for on-site inspection to a con­
tracting sta·te agency is not sufficient to ensure compliance 
with the terms and intent of the proposed regulations. 
Similarly, proper allocation must be made for the training of 
a staff large enough to review both the proposed affirmative 
action plans of apparent low bidders and the contract recipien·t' s 
monthly compliance reports t,.,rith skill and sophistication. Thus 
plaintiffs cannot accept the proposed regulations as fully 
adequate to ensure equal employment oppor·tuni·ties in the con­
struction trades for minorities in New York City without better 
provision for enforcement. 

Second, the State defendants indica·te in their let·ter 
that procedural modifications to the proposed regulations may 
be adopted. It would appear ·that the proposed regulations 
reviewed by plaintiffs and by this Court are not the regulations 
which are ·to be off .i.cially promulgated. Because plaintiffs 
have no knowledge of the content of the procedural modifica­
tions being considered by defendants nor how such modifications 
might affect the regulations, they obviously can make no final 
cornment as to the adequacy of the proposed regulations. Indeed, 
this Court would appear to be similarly handicapped. 

For the above reasons, plaintiffs respectfully request 
that an order approving the proposed regulations and dismissing 
this action not be issued at this time and ·that the State 
defendants be requested to submit any modified regulations to 
the plaintiffs' attorneys and to this Court prior to promulgation. 

Cc 
Arnold D. Fleischer, Esq. 
Dennison Young, Jr., Esq. 
Walter M. Colleran, Esq. 
Robert G. Benisch, Esq. 
Robert J. Fink, Esq. 
Beverly Gross, Esq. 

Very truly yours, 

(::<Jtw~ y!l 9~ 
Diana H. Greene· 
A-ttorney for Plaintiffs 
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STATE OF NEW YORK 
GEORGI:: D. ZUCKERMAN 

I.OUU8 .6. t.ll!:ll"!>tOWI"i"'ll: DEPARTMENT OF LAW .. 11S~a<l't'Ai'<IY AYYOI<8>1111:V G!I:NB!IIIAI. 

ATTO"'~~y OIII:~~RA~ TWO WORLD TRADE CENTER 

NEW YORK, N.Y. 10047 

Wi!IAI'O«<'AA!tt 4!111•7412 

I~ !!NM<!Q& 0>' CIVIl. IU<i!MTZ !!<UP!III:'-1.! 

Re ~ Percy v. Brenna.n 
73 Civ. 4279 

Hon. .Morris E. Lasker 

April 28f 1977 

United States District Judge 
Southern District of New York 
United Sta·tes Courthouse 
Foley Square 
New Yorkr N.Y. 10007 

Dear J'udge J_,asker: 

I am t<Vri ting to comment upon the letter of 
1-Jalter iYI. Colleranr Esq., dated April13, 1977. 

It is the view of the State defendants ·that your 
Honor 1 s revie~<'l of the proposed regulations implementing 
Executive Order No. 45 is and should be unaffected by 
the pending challenge in State court to the Executive 
Order. Such review arises out of the issues presented 
in this case, is contemplated by your Honor~s Order of 
February 24, 1975, and is the specific purpose of the 
several extensions of jurisdiction that have been 
ordered herein. 

Very truly yours 1 

LOUIS J. LEFKOWITZ 
Attorney General 
By 

.. ·:(::":: .. : .... ,.. 

ADF :pV>i 
cc: 

APl\fOLD D. FLEISCHEF. 
Assistant Attorney General 

Isabelle Katz Pinzler 1 Esq. 
Dennison Youngr Jr., Esq. 
Walter M. Colleran, Esq. 
Hobert G. Benisch, Esq. 
Robert J. Fink, Esq. 
Beverly Gross, Esq. 
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DoHAN, CoLLERAN, UHARA,PoLLIO & DuNNE, F c. 

11'10 AVENVE OP THE AM.ER.ICAS 

NEw YoRK, N. Y 1003G 

212 966.37:37 

May 2, 1977 

Ron. Morris E, Lasker 
United States Court House 
Foley Square 
New York, N.Y. 10007 

GAHDE:K CITY, N.Y. ws::w 

COU.N-8EL 

Re: Percy v. Brennan 73 Civ. 4279 
Dear Judge Lasker: 

Mr. Fleischer's letter of April 28, 1977 compels a response. 

In my opinion he cmnpletely misconstrues the scope of your 
Order of February 24, 1975. That Order dealt specifically with 
voluntary affirmative action plans reached by agreement bet\..reen 
the defendants commonly kno\m as "hometown plans 0

• It prohibited 
the defendants from entering into any such plan without first sub­
mitting it to the Court for approval. It had nothing to do with 
programs initiated by the State of New York pursuant to Executive 
Order or federal government programs per se. This is amply illus­
trated by reference·to the contents of·the two documents referred 
to and relied upon in your Order, namely the letters of. the U. S. 
Attorney. dated January 10, 1975 and the Industrial Commissioner of 
the State of New York dated January 27, 1975, both of which refer 
only to 11egotiated plans. 

Similarly, the correspondence accompanying the proposed orders 
reflects the same thrust. Robert G. Benisch, Esq. in his letter dated 
February 11, 1975 objected strenuously to both the theory and content 
of the order proposed by counsel to the :plaintiffs which would have 
set this Court as the revie~:<Jing agency of both the Federal and State 
governments regarding the establishment of affirmative action programs, 
The position of New York State at that time, as expressed in a. letter 
dated February 14, 1975 by Lloyd G. Milliken, Assistant Attorney General, 
was substantially the sa.me as that expressed by Hr. Benisch. As pointed 
out earlier, this Court in its Order of February 24, 1975 did not adopt 
plaintiff's proposals, bu.t limited its relief to. voluntary affirmative 
actio11 programs. 

0861 



1977-05-02; W Colleran to Hon Lasker re 
Affirmative Action Plans by Agreement -

certified 2017-08-09-4 doc 1 

DoRl>.N, CoLLERAN, O'H.ARA.POLLIO & DuNNE, P. c. 
May 2., 1977 

-2-
Hon. Morris E. Lasker 

Clearly, Executive Order No. 45 and the rules promulgated 
thereunder issued by Governor Carey does not fall into this cate­
gory, .and -v.;re seriously ques.tion the jurisdiction of this Court 

· to act in the premises, particularly under the allegations of 
the original complaint herein. · 

WMC:am 

cc: Arnold D. Fleischer, Esq. 
Isabelle Katz Pinzler, Esq. 
Dennison Young, Jr., Esq. 
Robert G. Benisch, Esq. 
Robert J. Fink, Esq. 
Beverly Gr.ass, Esq. 

Veiy truly yours, 

Walter M. Colleran 
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mri'l'ED S'l'A'I.'ES DIS'I'RIC'l' COURT 

SOU'l'HERN DIS"rRIC'r OF Nrm YOI"l.l\ 

---------------------------------------------x 
ALBI::RT E. PEI<.CY, et a1 • , 

Plaintiffs, 

PETER J. BRENNAN, Secretary of Labor, et al.,: 

.. ~ -- ~· ~ ~ ---- ---------- ~-- --· ____ . ..,.,...., ~~ -· ~ --~ ..... ------ ----~--~- ___ .,- --· .... ....,. ... .,;.. ···--- -)( 

BEF'OH"C 

non. ~·lORRIS E. LAsn:r.z, 

A P P E A R A :~ C E S : 

Hay 9, 1977 
10:'10 a.m. 

District ·Tudqc 

FRDICH, FINK, !-1ARKLE & HC Cl\LLIOT.:!, ESQS., 
Co-Counsel for Board of Urhan Affairs 
110 E ~2nd Street 
New York, Nbw York 

RO:SI~r~.'E' .:r. FITDZ, ESIJ. 
18 'i-11\I::i'I:n. lL C.\.)LLER1\U, ESO, , 

of c'ounsel 
19 

LOUIS J. LEFKOWITZ, ES0. 
20 Attorney r;eneral, State of ik!N Yorl:. 

2 Norld Trade Center 
21 Ne\v YOl:k, UE.~\J York 

Ar:t:HJLD F'J~EISCILCF<., ESC). , 

~ Assistant Attorney General 

~ ADRIAH P. BURKE, ESQ., 
Corporation Counsel 

24 City of ;~ovJ Ybrk 
:·1un.i.cinal Build\ ···n 

~ Nev York, Nev York 
ni:-v·l~rti.~ Y c;rtr)SS ~ E~3(1 .. l 

f:.~s~:; is t: artt. Cc)rr)(.Jr, :. Lion c~onn 8 e 1. 

SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 

FOLEY 'iQUARE, NEW ~'ORK, N.Y. -· 791-!020 
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A P P E A R A N C E S (cont'd) 

ROB~RT D. FISKE, JR., ESQ., 
United States Attorney Eor the 
Soue1ern District of New York 
One St. Andrew's Plaza 
f~et'l York, New York 

or:mJ rsou younG, ESO. 
P 1\TE ICK H. BAH'l'll, .ES(), • 

Assistant United States Attorneys 

lSADELLE KATZ PINZLER, ESQ., 
National Employment Law Project, Inc., 
423 nest llfJth Street 
New York, New York 

'L'In:: COU.R'r: 'l'here has been a discussion 

among all parties her~ this morning as to whether, Eirst, 

in the Statc-~'s let.tcr· of Am:il 7, 1'177 that the Court, 

~>aDpr6vcd the proposed requlations and dismissed this 

action as a.-Jainst the State defend::tnts," and Vlht:;t:her 

there ··dOlrld !J2 <my le~u>l basis for doin<:J so. 

Counsel for the Plainti.Efs and others 

have pointed out that the Court has extended iurisdiction 

ol' this matter itl U1•: pa:~·t aqainst the noso>ibi.lity tnat 

tho State mi(1llt propose regulation::; \Jhich vmLild ))e c]t'il:tl'v' 

at~ odds >-tith the objectives of tbn litiqation, anr.1 i::hat 

the State and the private defendants might have worked 

toqc~thcr to ;h~hJ.ove a "volunta.ry" plan; in. h'hich ca;:Je, 

the~ Plaintiffs here '· lUld not ha.\lG been re;)resente:':d 1n 
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1 II E\'1 l 

2 I that process and t,.;ished to be nrot.c~cted by bein'] a.ble to 

3 refer the matter to the Court. 
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In fact, such a voluntary process has not 

occurred, as I unden::tc-n1<l it; is that correct? 

t-IlL COLI,ERAN: 'l'hat 1 s correct. 

'l'HE COURT: And the re(Julations w]"J ich have 

nm11 been developed by the S-tate have: been devoloped by 

them alone. 

Plaintiff's Counsel has also indicated 

that at least the preservation of the proposed regulations 

do not prompt the same anxieties on the oart of the 

Plaintiffs as they believed might have been the case at 

an earlier ti.me. 

Under the circumstances oE the fact 

that some of the hypothetic;.il underpinnin9s of the 

exten~ions of jurisdiction in the past no longer seom to 

exi:st, ·!:his case is fo~..n· years o.ld, that the Major 

propositions which it was intended to present to the 

Court have long since been disposed of, and in light of 

the fact t}1at orders havE"~ hecm issued \·thich, in t:he 

opinion of: the Cour·t, have la.stinq force and which, 

insofar as I know, may be enforced by further return to 

the Court if the ordt:>rs are viola t~ed, i·t is believed 

there :i.s no rea.son to cnnti.nu!~ the ex.istcmce of the ca::~<::·. 
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It's in the best interests of justice 

to dismiss ~tlithout prejudice such elements of the case as 

have not been disposed of otherwise to date. 

HI~, YOUNG: Your Honor, that ci.ncludos, 

of course, the Federal defendants, I assume? 

MS. PINZLER: I would assume so. 

'riTE COtJHT: Yes •• 
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