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LASKER, T.J.
This case, brought on behalf of minority psrsons

secking training and employment in the New York construc-

{Ythe Wew York Plan"} which currently governs Federal and

State assisted construction preodects in Hew York City.

the United States Constitution, 42 U.8.C. §1981 and Execu-
tive Crder Wo. 112446, At issue also is the wvalidit
federal and state attempts o pra-empt local govaernment
effourts to impose affirmative action reguirements which
are more rigorous than those contained in the New York
Plan, although our decisicon in City w. Diamond, 3792 F.

5.D.N.Y.
Supp. 503 {(A974) has at least partially disposed of this

aspect of the case.

The plaintiff

Ul

are Albkert Percy, Manunel R. Mejia,

[

[}

falliow

and John Merycado, who move o represent a class ©

bhlack and Spanish-surnamed individuals seeking employvment

3

in the construction industry, and twd organizations,

»

Fight Back ahd National ASSOﬂ*atzop for the Advancemeant

of Colored People {(NAACP). Defendants are the Secretary

r

of Labor, the United States Dosar#ment af Labor, the

Assistant Secretary of Labor for Employment Standards,
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the Director of the Office of Federal Contract Compli-

ance, and the Cffice of Federal Contract Conpliance,

b the Governor of the State of New

York, the dustrial Commissiconer of the State of New
vork and the New York State Department of Labor {(staue
defendants); and the Building and Constructlion Trades
Council of Greater New York, the New York Building and
Construction Industry Board of Urban Affairs Fund (Fund)
and the New York Plan for Training, Inc. {private defend-
antal.

Plaintiffs seekl declarvdtory relief and an injunc-
tion ordering the federal and state officials to abandon

the New York Plan, to withdraw memcranda which prohibit

local governments from imposing any aqgual swplovment oppor-

]

tunity reguirvements which have not heen approved by
faderal and state Deporiments of Labor, and to promuluyate
affirmative actlion goals for publl; construciion sites
vhich comport with the requiremente of the United States

Constitution, 4% U.8.C. §1881 and Exescutive Order ¥No.

|2

1246, Plaintiffs move for a preliminary injunction,

o

1/

partial summary Jjudgment and a class action determination,
All defendants move to dismiss., We deal initially with
those facts and legal challenges going to the validity

of the New York Plan, and then consider the remaining

ISSUES.

.
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I. THE NEW YORK

A. FRCTS
The Hew York Plan was astablished in

. I iy de 3wy en J ] T 9 [ TR
ply with Executive Orxder Wo. 11246 (Ordsar)

that federally-fundsd contracits inciude the provision

Pne cont oy will not dige
rimm34Le against any ehployves on
e r employment beg

Docauss

’“D—wcﬁri
T engployees
Suring employment,
to their race, color,
or national origin.
1l dincluede, butn
to the fdi*G”LLg:
upor:'

:

gluq, demotion,

tl ¢ng;
rates of puy
compensa%ion~

trainlag, including
ship." Order at 52

The contractor must also undertake to "comely with all
provisicng of Exeéutive Order No., 11246 ... and of the
ruiles, regulations, and relevant Qrders of the Scoretary
of Labor." Order at §202. :

The Secretary of Labor is responsible for en~

forcement of the compliance provisions of the order,

' 0644
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IT ang IIT. Order at §201. The Di~

containad in

vector of the Office

be

authorized to impier

e the Secretayy of Labor.

o o o g e o o . . ey R Yy o < £T e R i o
Secretary of Labor, 33 Fed. Reg. 2600 {Sept. 4, 18683

-y -,}A

[ RN

Conplisnee with the

ther to an "impose

o3
o

An imposed plan, as the name indicates, is a plan

is imposed by the Secretary

yearly minority employment goals

with increasing minority partic

for conpliance rests with ;“N1n=wbul centractors,
<

A homstown plan typicelly combines the efforts of local

ontraciorsg and contractors’ asgsocisations, DU¢tuMnu

in the formulation of a plan for voluntary compliance with

’

the order Under a hometown plan, minority participation
ohligations fall on the trade as a whole rather than on
any individual contractor, and can
employmn or training on any work performed by the trade,
vhether federally-funded or private., The hometown plan
approach holds the unions rather than the individual

contractors responsiblie for complying with the affirmative

action reguirements. An administrative committes assigns
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“Falr share goals® to individual contractors. A hometown

Federal Contract

is irncorpovated

Fart I of the Federal BEgqual Bmploydent

nometown

are get

ks
{.—d
v

forth in Parxrt IY of Rid Conditiong. Responsi-
bility for compliar

directly on the indis

pon-participating

id Conditions provides

(*»
o
[y

that the failuore contractor o wake good falth

zfforts to mest his Fair share obligations under a home-
heing placed under Part IT
of the conditions, as well as possible imposition of the

sanctions authorized b shion 28% of EBxecultive Ordex

R
[
D
i

No. 11246,

The federally approved hometown plan in New York
City, which is challenged here, is the New York ?1an,‘ It
was submitted to the federal government for approval in

1870 by the Board of Urban Affalrs, an entity created

i

Pt
i}

by the New ¥York Buil

ing and Construction Trades Council,

n
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which, in turn, ropresents labor uniong and twoe contractor

asseelations {the Building

and the Gen

Plan became effective after aporoval
Mayor [Exe
3o

Order #

<

o time

of December, 1274,

,J
th
3
[
ot
fat
e
pod
L
(B
-
&

(Plan) originally specified thalt "The numberx

the program shall provids

- - e s o ey -
be set at 800 mavimum. " {Plan, Artlicle IV, of §2} Goals
were established on & crarft-to~craft hasis

f

3 3 R A o - e e ey T Y 5
fied graduatzs of the gpoogram wose to bo

wiion Yfor congideration

{Plan, Article II, §2}.

The Plan expired by its terms on July 1, 1372,

-

but, as indicated already, it has bheen extended from time
to time. The extended plan differs from the original
in providing for the training of 1,000 rather than 800

2/

minority workers. .

B. NKOPIONS TO DISMIZS

The grounds of the motions to dis

{1} the federal defendants’® claim that the plaintiffs

' 0647
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trative renedie

federal,

of Labor i immine from suid

T~ o
A I

int to the Egual

Divector of

is denied bhecause these gdnministrative orocedures cannot

afford plaintiffs the relief they raguest.
Although Congress established an Egual Employ=

ment Opportunity Commission to hear cases ilnvolving

employment discrimination, the Jurisdiction of ths Com~

mizsion is limited to complaints which allege ¥thabt an

r

employer, employment

(‘
5
B2l
0}
ol
Q
el
fs
o1}
Q
4
Q
i~

rganization or Jjoint

labor-management committee controlling apprenticeshilp ox

ther training or retraining, including on-the-4ob

ot

training.

srograms,, has engaged 1n an unlawful awployment

e
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L ; . o e o S e YA e s
nracticne.® 42 U.8.0C,. §2006Ga-4. Bsotions 2000e-2 and

bl

[3)]
[

IS e 4 e
LuEL comynli

ment Lo

T

Ry
discriminatold on the bails of 2. Jeb here, a3
plaintiffs note, the complaint is not one undey Title VI

the sanctions of BEx-

YW Are not asking

be impossd upon third parties who

o
&
pa
2
)
(@]
I
ol
0
ot
—
L
Q
}.‘J
Lot
.
Ay
o

fa

efderal

+h

fail to fulfill contract obligations hut that the
defendante themselves be enjoined. (Plaintiffs’' Memorandum
at p. 25). And in a case gimilar to the one here, where
contractors challenged the constitutionality of an ¥ e
posed plan” {(the Philadelphia Plan} the district court
statad, "It is apparent that the legal issue that the

5

plaintiffs here presented is fit for judicial resoluticon,”

) 0649
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o indicaticon was wade of a previous
the Bgusal
gaststhat

Contrantdérs

{34 Cix. ; Cert. denied, 404 U.8.
We il eek relief fraom Di-
o 7
S

rector of the 0ffice of Federal Contract Compliance.

Regulations promulyated by the Office give the Divector

but however hrcad ths scope 0f those regulations, a
complainant may only challenge the alleged discrimipation

g ¥ - o -« 4= oot ryvy -~ iy By e v ey v - H g s o -~
of-a "prime contractor oy subcontractoer®, (41 C.¥F.R. §1.23
{a)), not the unconstituticnality of the contract’s

equal smplovment opportunity clause iikselfd.

U.&5.C.

have adequate remedies under federal statutes.

As noted above, Title VIT of the Civil Rights Act
of 1564, does not prohibit discyiminatory acts by
government officials sxcept where the government is the
employer. Nor does it proscribe the activities of govern-

ment officialg or private entities which operate to fouster

digserimination by employers or unions.
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But even 1f an action under Title VIY were appro-

rejectad the propositicn

o

to anti-~discrimination suilte under 42 U.S.C.
& L. The FRouse and Senate Committ
T ~ - ~ daN - P by
b zme the 1972 waments bto Title VIY dls~

81 and 13983, See H.R. Rep. No., 292-238, %2d Cong., 1st

It Spoc

Lowour s

el Erna—

¥ “Legraph

EY Cir. 1971)

{si . Dobbs
House, 431 F.2q& 1097 (5th Cir.
18703, have arffirmed this com-
mitiee's belief that the remedies
avaiiable to the individual underxr
Title VII are co-extensive with
the individual's right to sue
under ... 42 U.5.C. §1981, and
that the C

ol

two provedures augment

r and are not mutuwally
The hill, therefore,
atfect existing
such individuals

seen granted by
slation.” H.R.

3243 Cong., lst Sess.

1.

’ ' 0651
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e
e,
Yo
Ia)
pax
Lo

See Young v. Internabio

3 P e e
S arg ainistra-
"] Eod . k]

claim that

state and o

P

e

[

Lot
o

fair ovion

i S v A
[S IS AN S SV LSRN N

practic es by employers,

organizatlons and apprenticeshizp commitises, N.Y. Exec,

indeed action by any entity not fallinrg within the cate-
gories just designated.

The plaintiffs cannot be reguired to exhaust .
state procedures whers there is "no administrative femedy

by which plaintiffs could have any assurance of getting
¥ 3 G

the relief they wanted....” Eisen wv.

1l.
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130, 152 {1870), and second on whet the plaintiffs
are "within the classe ¢of persons

wers deslgned Lo protoch.

fendants aosext, the denisl of Job

but rather, as in Norwalk C.O.R.E.

hridgement of

<
’

discrimination

tion® of the ceonstruction industry and has inflicted an

injury upon plaintiffs. ik C.0.R, v, Norwallk
supr B
Redevelopment Agencv/at Barlow v, Collins, 397

U.8. 15%, 163-4 (19707.

As to the second reguirement, the plaintiifs dre
obviocusly "within the class of persons that the ...
&) were @eswgqed to protect."Association of Data

Suprd, 387 U.8.
sing 4t 155. Injuries resulting from raclal dis~

Process
crimination f£all sguarely within the protections of

Fifth and Fourteenth Amendments £0 the Constitution, 42

U.8.0C. 1981, and Executive Order No., 11248,
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5. Biandin

Oy

v
3 of Fight

The private defendants challenge the standing of

plalintiffs, Pight Back and HARCP.
i ¥ )

the crganiszatim

a proceeding 51 review.” Silerra Club v
408 U.8. 727, 739 {1972); see, e.g., , 271

The amended complaint

an organization of black and Hispanic constructicon workers

oconstruction

industry (4y6, 2%9). NAACP is a national orxganization

which

::5
n
=
'r_.l -

!
w
.

ly represented its members in anti-diseriminatio

See, e.g., NAACP v. Button, supra; HAACP v. Alabana,

357 U.8. 449 (1958). In ceontrast to the organizational

plaintiff in Sierra Club, which was found to lack standing

IS

t failed to allege that jits members "would be

i

because

&)
rr
28
o)
)]
&

significantly affecte ¥ cticons of the respond-

ents,” Slerra Cilubh v. Movrton, supra, 405 U.8. at 735, hoth
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in support of his

Conley v. Gibson, 355 U.&8. 41, 4% (1387), vited in

v. Rhodes, supra.

The amended complaint alleges that the Governor
of New York is charged with the duty of enforcing egual
employment opportunity reguirements applicable in the
State of New York, and the Industrial Commissionsr is
responsible for enforcing sgual employment oppoﬁtunity

requirements on New York public construction sites.
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the complaint

the CGovaernon

Marcado move for an

crder allowing this action to be

as a clags
actlon pursuant to Rulss 23{z3) and (b} {2} of the Federsal

Buales of Civi Proeed

ot
struction work, and who wish to perform consgtruction work

ithin the jarisdiction of unions thal are members of

"{a) Preregulsites to a class action.
One or more members of a class may
sue or be suad as representative
partieg on behalf of 2ll only 1f (1)
the clags is So numerous that Jeinder
of all members is unpracticable,

{2} there ave guestions of law or
fact common to the class, (3Y the
claims or defenses of the repre-
sentative parties are typical of

the ¢laims or defenses of the

class, and (4) the representative
parties will fairly and adequately
protegt the interests of the classg.”
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e

a nearly identieal class. The fact that Rios inve

the steamiiitting

the Wew York

anagan

.
Less tynical
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ClLass amory

IR L. oo e ot o~ f -~ o o e oy
aal ilimit as scope of a olass

1180~2 (BE.D.R.Y.

I men.,

The fedoral defendants

though plaintiifs may have met
of Rule 23, their pleadings do

& class acticn {Memorandum alt page 2Z5). We know of ro

party cpposing the olass has acted or

on grounds ge roappiicable to the olass, thereby
= et A_L ¥

%,
Y
<

making appropriate final injunctive relief or corvespond-

ing declaratory relief with respect to the class as
a whale.”

It is true that the court in Galvin v. Levine,

480 .24 1255, 1261 (2d Cir. 1%73), approved the denial

2

of a class deternination where class relief would ba
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been made here, and Ryle 23 &
right to proceed as a class, they are entitlad to do so
without demonstrating the pecessity of class re. .

See Wotes of Advisory Commiittee on REules Relating to the
15%6¢& amendments of Federal Rules of Civil Procedure

23(k)Y {2}, U.S.C. Appendix 1601 {(Suppy. IIT 1867); 3B Hoore,
Fté?;al Pra $23.40 {24 B4, 1969

Miller, Pederal Practice :

{1872y . Bur ses Tyvson v. New Yirk City
38% F.S8upp. 512, 516 (5.0.8.Y. 1874) {(Mstwnev, J.};
Mchonald v. McDucas, 371 F.Supp. 831, 833-4 (5.D.W.Y¥Y. 1874

the other

ments made in opposgition to a class determinsation, and £
them without merit.
Accordingly, the motion is granted allowing this
action tﬁ be maintained as a clasgs and the clasz is

defined as "all black apd Spanish-surnamed persons who
are capable of performing, or capable of learning to

argu
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Yook Plan.,

gr®

was published in the FPederal Regilister on January 21, 1674

tuted an amendment to 41 CL.FLR. B60~1.4 and, according

to its preamble was intended:
"t +o which
the f Labor will
deen government
eqgual employmant opportunity re-
gulrements aprlicable
& truction contrachs

18
jpnt to Lh egual emg
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DORE
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3 T tar
sportunity to make a de-
ztion in accordance with this
k.Y 41 CLF.R, §60-~1.4(Db)
Fed. Reg. 23653 (Janueary

k)

valid for failure to be published in accordance with

and state law. They also challenge the Brs

randum as an illegal attempt to preempt loca

Yoot
0
S
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i
=

employment opportunity programs.

o8 ag in-
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defendants do not contest the fact that the letter
was never publishad, the motion for summary judgment. is
granted, and the State defendants are enjoined from

enforcing the terms of the lstter without meeting the

8
necessary publication regquirements. &
C. MOTION FOR PRELIMINARY INJUNCTION
It follows from our grant to plaintiffs of partial
summavy Judgmeant th sat the plaintiffs are entitled to

a preliminaxy injunction restraining the federal and
state defendants respectively from enforcing both the
Brennan Memorandum and the State letter as to locally-
administered, public construction sites which receive
fééeral or state assistance as the case may be.

D. FEDERAL DEFENDANTS'MOTIONS TO DISHMISSE

The plaintiffs move to dismiss for fallure to
exhaust the xeweav a1¢egudlj ?*forde@/t e January 1974
regulation.

Ags indicated above in detail, we held In the

companion case of City v. Diamond, supra, that thé
AJanuary r4q |
validly or omulgated and without legal effect. The

provisions of the "regulation® therefore afford no admini~-

strative remedy for the plaintiffs that need be exhausied

before seeking judicial relief,
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FPor the reascns set forth above, the moticons to
dismiss are denied except as to the New York State be-
partment of Labor. The motions for determination of a
clagss and for partial summéry Judgment are granted. The
motion for preliminary relief is granted to the extent
indicated. -

It i3 8o orderad.

Dated: New York, New York
November 8, 1974.
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW ¥ORK

! ALBERT E. PERCY, et al.,
' Plaintiffs, :

~against~ : ORDER TO SHOW CAUSE

TER 7. BRENNAN, et al., : 73 Civ. 4279
: (M.E.L.)

Defendants. ﬁ

Upon all prior proceadings had herein agd uvpon the
| annexed affidavit of Dennis R. Yeager, let the defendants show
canse before this Court in Room 2%03 of the United States Dis-

trict Court for the Southern District of New York, Foley Square,

Wew York, New York 10007 on Novemberls , 1974 at 10:00 a.m. why
i an order should not be entered enjoining defendants United States |

i Department of Taboy, Peter J. Brennan, Rernard Delury and Phillip?

J. havis from enforcing 29 C.F.R. 560-1.4 (39 Fad. Reg. 2365
| [January 21, 1974]).

IT IS FURTHER ORDERED that service of thig Crder to

Show Cause together with Plaintiffs’ posed Order shall he
i A B
{ deemed good and sufficient if made podemsto iy
H /( H

50 ORDERED:

| Dated: New York, New York
i HNovember jﬁ, 1974

AL {3
MORRIS E. LASKER
United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

s B

: ALBERT ®. PERCY, et al.,

Plaintiffs,

ah ae ve

APFIDAVIT IN SUPPORT

OF APPLICATION TOR

ORDER TU SHOW CAUSE
AND INJUNCTION

~against~

| PETER . BRENNAN, et al.,

Defendants .
T3 Civ. 4279
M.E.L.)

[ NN

DENNIS R. YEAGER, being duly sworn, deposes and says:
1. He is an attorney for plaintiffs in this matter.
2. Om July 24th, 1974, this Court entered an opinion

E:in City of New York v. Diamond, 73 Civ. 5293, in which it de~

: clared 29 C.FP.R. §60-14 (39 Fed. Reyg. 2365 [January 21, 1974}
i {(the "Regulation”™) to be “invalid.”

3. On November 8, 1971, this Court entered a Memo~
bérandum in thisg action in which, after finding that there was no
;jneeﬂ for plaintiffs te exhaust administrative remedies and that
;gthey had standing to bring this action, it conmcluded, inter alia,
i%that the plaintiff class was entitled to an injunction against
:ifurther enforcement of the “Brennan Memorandum",; but did not en-
:%join enforcement of the Regulation as it applies to plaintiffs.

- 4. Plaintiffs have challenged the Brennan Memorandum,
;fthe Requlation and a Letter of the Industrial Commissioner of the 3

EState of New York (See Percy v. Diamond, Slip Opinion at 27) but,

| because the Regulakion was promulgated after plaintiffs moved for
i preliminary relief and summary judgment, plaintiffs have not spe-

caifically moved previously to have the Regulation enjoined.
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-

5. Plaintiffs have not previously sought the relief

sought in the Order to Show Cause in support of which this

affidavit is submitted.
6. This Motion is brought on by Order to Show Cause
i because plaintiffs are clearly entitled to the relief requested

i under this Court's declaratory judgment in City of New York v.

é Diamond, 73 Civ. 5293, and its Memorandum in this case and, upon
information and belief, the Defendants Unlted States Department
f of Labor, Peter J. Brennan, Bernard Delury and Phillip J. Davis
! are continuing to enforce the Regulation.
WHEREFORE deponent respectfully requests that this

E Court grant plaintiffs Order to Show Cause and Motion for an

injunction preventing further eénforcement of the invalid

Regulation.

YEATER

Attorney for Plaintiffs

Sworn to before me
this 12th day of November, 1974

éfmw A jﬂ;@

NOTARY PUBLIC
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